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SURROGACY BILL 2007 
Second Reading 

Resumed from 1 March. 
DR K.D. HAMES (Dawesville) [4.28 pm]:  I point out at the start that I am not the lead speaker for the 
opposition on this bill.  The opposition does not have a lead speaker, because it has decided to allow a free vote 
on this bill.  I plan to give myself the same time as any other member, so the Clerk can just put the usual time 
limit on the clock.   

Mr R.F. Johnson:  Can I be the lead speaker? 

Dr K.D. HAMES:  I do not know that we need to hear longer from the member for Hillarys than from any other 
member! 

Mr R.F. Johnson:  If nobody has done so by the time I get to my feet, I might declare myself the lead speaker.  

Dr K.D. HAMES:  Feel free, but I am not the lead speaker.  

As I said, the Liberal Party has decided to allow a free vote on this issue.  I will support the legislation, although 
there is one particular area in which I have significant reservations.  The Minister for Health, who has 
responsibility for this bill, is not in the house, but he advised me prior to the debate that that would be the case, 
and that he would be back shortly.   

I support the bill for three reasons.  Firstly, just recently a lady in my electorate came to see me.  She had been 
trying to become pregnant for a number of years.  She had been through the in-vitro fertilisation program without 
success.  On a number of occasions, her husband had successfully provided sperm and she had successfully 
provided an egg.  It had been implanted, but she was unfortunately unable to keep that pregnancy.  They then 
decided to try to adopt a child.  Initially, there was an arrangement between Australian and a South East Asian 
country - Indonesia or Thailand; I forget which - with an adoption procedure in place.  However, after spending a 
substantial amount of time working through that system, the system was dropped by the Australian government.  
China is the last remaining country with which Australia has an adoption arrangement in place.  This lady again 
spent a lot of time and money.  It is quite an expensive procedure to adopt a child in China.  My understanding is 
that a large amount of the money goes to the Chinese government.  Having spent all that time and money on that 
procedure and having still not paid the full amount - I think they had still to pay another $10 000 or $15 000, 
which would have brought the total to $30 000 or $40 000 - they received a copy of the adoption requirements.  
It took them all that time to get a copy of the requirements for adoption.  This lady happens to be blind in one 
eye; she sees perfectly well with the other eye.  However, blindness in one eye was listed as a bar to adoption.  
She found out at the last minute that she was not able to adopt a child.  She has four sisters or sisters-in-law who 
all had children and were all able to continue to have children.  She has had offers - I do not know how many - 
from amongst those four women to carry her child for her.  However, because the surrogacy laws are what they 
are, she is not able to do that.  Although the IVF laws allow her to use that system, they prohibit the implanting 
of the embryo in a host womb.  She was therefore not able to do that.  The minister in his second reading speech 
reported that - 

Five Australian jurisdictions have legislation regulating surrogacy: the Australian Capital Territory, 
Victoria, South Australia, Tasmania and Queensland.  In each of those jurisdictions there are 
prohibitions in connection with commercial surrogacy arrangements, and surrogacy arrangements are 
not enforceable.  The ACT is the only jurisdiction that has comprehensive legislation dealing with the 
parentage of children born following surrogacy arrangements. 

Of course, the legislation before us today follows the ACT model. 

That is the first reason for my support of the bill.  I was approached by a constituent.  I was planning to go to the 
minister to say, “I know you’ve been looking at the Surrogacy Bill.  Where is it?  Let’s bring it on.”  I had no 
sooner thought that than a week later it arrived, so the timing was good. 

The second reason for my support of the bill is that I have been a general practitioner and have had a lot of 
contact with patients concerning pregnancy.  I used to do deliveries in the early stage of my practice and would 
see mothers coming in who had gone through the trauma of the IVF procedure.  It is an extremely traumatic 
experience.  They try and try to get pregnant in the first place and there are often great feelings of failure 
associated with that.  There can be conflicts, depending upon who it is; one partner may turn out to be infertile.  
Nobody ever wants to know that they are the one who is infertile.  Eventually, they may find that for one reason 
or another, one of them is not fertile; or, even if they are, they are for some reason unable to conceive, or the 
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womb will not accept a pregnancy.  They go through that even with IVF.  A woman has an embryo implanted in 
the uterus and then she loses it.  Members can imagine the heartbreak it brings for someone who has been trying 
for years and years to become pregnant.  She finally has a fertilised embryo, it is implanted in the uterus and 
there is sometimes even a brief pregnancy; she then has a miscarriage and it is all lost.  It is absolutely 
heartbreaking for those people.  Yet even so, loving couples desperately want to have a child together.  They 
want to be parents and raise children of their own.  Until now that has never been possible; there has been no 
other way apart from adoption.  As we know, with abortion being as frequent as it is these days, mothers are 
discouraged from having their babies adopted out.  I guess the good thing is that young mothers who do not have 
an abortion are much more likely to keep the child and raise it.  My daughter is a good example of that; she is 
someone who got pregnant when young and I now have a five-year-old granddaughter.  However, the reality is 
that there are no longer very many babies available for adoption in Australia.  It is very difficult for a family to 
adopt a baby. 

The third reason for my support of the bill is a television program I saw on 60 Minutes after the Surrogacy Bill 
was introduced.  It was an excellent program.  Unfortunately, the minister has not seen it; I encourage him to 
find a copy of it.  However, I will read extracts from the transcript of the program.  The people who were the 
subject of the program went to California to find a surrogate mother.  The transcript reads - 

For most couples, having a family is the most natural thing on earth.  But for a surprising number, it can 
become a real trial. 

The transcript continues - 

And what makes it so understandable that many Australians, even those in high places, want our old 
fashioned laws on surrogacy changed. 

This family went to America and found a surrogate mother.  They used the egg and sperm of the parents and she 
carried their children - they had twin boys through that arrangement.  They were asked about the cost, which was 
$300 000.  The parents were asked whether it was worth it, and they said that it was absolutely worth it.  The 
transcript continues - 

Three years on, and Lisa and John can’t imagine life without the boys.  It’s been a monumental struggle 
to have their family.  In the past 10 years, Lisa has been diagnosed with cancer, twice.  First, at the age 
of 29, with cervical cancer, then a second time in her stomach. 

Lisa was given a 50 per cent chance of living another 18 months.  The transcript states - 

. . . it must have been a dangerous strain of cancer . . .  

It was a very aggressive cancer.  However, she survived.  She had years of chemotherapy, radiotherapy and a 
radical hysterectomy.  In a radical hysterectomy, everything goes - the uterus, fallopian tubes and the eggs are all 
taken away.  The interviewer asked - 

You have no womb? 

She said - 

I have no womb, no fallopian tube. 

It was obviously impossible for her to become pregnant.  However, before she had received that treatment, the 
couple had saved some eggs.  She was therefore able to have the eggs fertilised. 

They went to America and found a lady who had children of her own and who was prepared to be the surrogate 
mother.  There were issues to do with what it is like to be a surrogate mother and how the woman felt about 
giving the child up at the end of the day.  The American woman, whose name was Krisy, commented - 

I was the incubator, and I was the oven that carried John and Lisa’s buns that needed to be baked.  
Lisa’s oven was broken, mine worked.  I helped her out for a few months and gave her her baked goods, 
her two buns. 

The woman was asked whether she felt as though she was anything more than an “oven”, and she replied that 
they were not her genetic babies, so that made it simple.  She stated - 

That was, for me, a very clear cut way to establish the difference - it was their biological children. 

I will explore those issues later.  In California, the parents are the genetic parents.  They have a contract, but it is 
their baby.  There is no right for the birth mother to change her mind and say, “Well, I agreed to carry your child, 
but now I’m going to keep it.”  That baby is immediately given the parents’ surname.  The legislation before us 
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today does not provide for that.  The woman who carries the baby has the right to say, “No, I have decided I 
want to keep the baby.”  Even if the baby is the genetic child of both parents or perhaps one of the parents, those 
parents do not have any rights unless the surrogate mother agrees to give up the baby.  That is the area that I 
have some difficulties with, as I spoke about earlier.  The mother featured in this story was happy to give up 
those children.  She said that it was their biological children.  The transcript goes on to state - 

More and more couples like Lisa and John are heading overseas for a child.  But a very small number of 
children are born in Australia to surrogate mums. 

As we heard earlier, legislation in Australia allows surrogate motherhood, though it is not the same as the 
American system, where there can be a commercial arrangement.  Australia does not allow a commercial 
arrangement to be formed.  Australia does allow recompense to be paid to the mother who carries the child for 
any loss of income.  That is not just the mother who is not working who has medical and hospital expenses and 
the like.  The parents who are contracting can also be recompensed.  If that woman has a job and therefore loses 
salary as a result of carrying a child for nine months, my understanding - it is something I will clear up with the 
minister during consideration in detail - is that that salary can also be paid.  Some people have expressed concern 
about that.  If someone is on $150 000 a year, that person can be paid $150 000 a year plus expenses.  I do not 
see anything wrong with that.  It is not as though the mother carrying the child is any better off.  She would be 
getting $150 000 in whatever capacity she was working.  I was going to say that she could be a member of 
Parliament but, as members know, we do not get that much.  A lot of senior executives working in a government 
department earn that amount.  Why should they not get recompensed for that same amount of money plus 
medical costs?  Commercial arrangements are allowed in America.   

This section of the transcript talks about surrogacy in Australia.  It says - 

Six-year-old Pippy Rushford is one of them.  Pippy’s mum, Fiona, was on IVF treatment for nine years 
without success.   

She spent nine years trying to carry a child without being able to do so - 

But then her sister, Laura, offered to be a surrogate. 

That will be in the legislation we are debating.  A sister or a family member can take on that responsibility.  My 
brother-in-law and his wife were desperate to have children but were unable to do so.  We ended up having six 
children, but in those earlier stages perhaps we would have considered doing the same for them because they 
would have made fantastic parents if they had been able to have a child.  As I said, Laura offered to be a 
surrogate.  They talked to the little girl - I think she was about eight or nine - in the interview.  Pippy’s mum, 
Fiona, was on IVF and her sister offered to be a surrogate.  Pippy was asked - 

What’s so special about how you were born? 

Pippy said - 

Um, I couldn’t grow up in my mum’s tummy so I had to go into my aunty’s tummy. 

The reporter asked - 

Do you think of her as your aunty? 

She said - 

I actually think of her as my half-mum. 

The reporter said - 

Why do you think that? 

The child replied - 

Because I came in her tummy. 

The sister said - 

I fell pregnant really easily, so it was pretty hard for Fiona.  I watched to go through one of her 
miscarriages, and it was awful to watch. 

The reporter said - 
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To have Pippy, Fiona and Laura took advantage of a loophole in our fertility laws.  While commercial 
surrogacy is banned throughout Australia, it is legal in some states for a friend or a relative . . .  

One sister was living in Victoria, where it was illegal at the time; the other sister was living in Queensland, 
where it was illegal at the time.  What did they have to do?  They had to go to Sydney.  Fiona stated - 

It was a big, big hurdle, and we had to travel to Sydney, go through Sydney IVF, to carry out the 
procedure.   

In America the genetic parents are automatically the parents of the child. 

[Member’s time extended.] 

Dr K.D. HAMES:  In Australia the birth mother is listed as the registered mother of the child.  This is what will 
happen with our legislation as well.  There will be a 28-day grace period.  At the end of that 28 days, one can 
apply to the courts and get the name changed on the birth certificate.  There are a whole pile of things one has to 
go through that I will talk about later.  The initial registration is with the birth mother.  That law is mentioned in 
the program.  The transcript continues - 

Pippy has grown into a delightful little girl.  But, six years on, Fiona is still fighting to be recognised as 
her mum.  According to the law, the birth mother’s name goes on the birth certificate.  How does that 
make you feel? 

The legislation in America must be slightly different because they are still fighting to have that changed.  
Nevertheless, I will go through that.  When asked how that made her feel, the genetic mother said - 

Shocking.  I mean, I know in my heart and my soul I’m Pippy’s mum, and she loves me and cuddles me 
as her mum, but if I were to produce her birth certificate here and now it shows that Laura - 

who is her sister - 

is her mum. 

The reporter asked - 

And how does that make you feel, Laura? 

Laura replied - 

It’s ridiculous.  It’s so archaic, the law.  So I’m legally responsible for her.  And if Fiona - 

the genetic mum - 

wants to take her overseas would do anything I have to sign the passport, I have to give her the okay. 

The reporter asked - 

What can you do now? 

She replied - 

At this stage . . . I have to adopt Pippy. 

She is asked - 

Adopt your own daughter? 

She replied - 

Adopt my own daughter.   

The reporter went on to say - 

It was a different story for Lisa and John. 

These are the first parents I spoke about - 

Their names went straight on their boys’ birth certificates.  Under Californian law, the surrogate, even 
though she is the birth mother, has absolutely no rights. 

It goes on to describe it as a win-win situation for both families.  The parents invited the birth mother from 
America to meet the children.  There is still a very special relationship between them.  They obviously talked to 
their children about what happened.  The reporter said - 
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I like it how, on the ultrasound it says, ‘Made in Australia, assembled in the USA’.  Joshua and Lucas 
are too young to understand who Krisy is - 

Krisy is the American mother - 

and why she is so special.  But the lady with the American accent will always be a part of their lives.  
Would you ever not tell them that they were delivered by Krisy? 

The mother replies - 

What do you honestly think?  It will be one of the proudest moments, proudest moment.  Just imagine, 
to be able to sit down and tell your children ‘Look how hard we worked to bring you into this world’, 
because we don’t own you, it’s your life to go on - but, proud, huge moment. 

I was very impressed by that program.  It made me give a lot of consideration to what is in the bill and what 
components I will support.  As I said earlier, the bill does not allow for the genetic parents of that child or 
children to be either listed immediately as the birth parents or to have any say whatsoever if the birth mother 
decides she wants to keep that child or children.  There is no arguing, there is no comeback, there are no courts 
to go before to say that it is not fair.  The absolute power lies with the birth mother.  Parents can go through 
years of being unable to get pregnant, and years of IVF and miscarriages and losing babies.  They finally find 
someone - it has to be a close friend or family member - without advertising or seeking out a woman who wants 
to do it, and without paying, and I agree with all those things.  The couple produce the egg and sperm - although 
not in all cases - the mother carries their child and they follow it all the way through, meeting through pregnancy 
and looking at this growing child that is theirs but is in another woman’s tummy.  Then, in the first month after 
having a baby, the mother says, “No, I am not giving up this child; it is mine and I’m keeping it.”  How 
devastating and heartbreaking that must be for those parents.  In my view, and this is the case in America, if a 
woman has agreed to be a surrogate mother, that is what she has agreed to do.  She has agreed to be the womb, 
the blood supply and the carrier of someone else’s child.  She makes an agreement to do that.  They all have to 
have counselling and they must have an agreement in place about what will happen.  They have to discuss all 
those things.  They have to sign an agreement to say how the procedure will work, but part of the agreement has 
to be that if the birth mother says she is going to keep the child, she can keep it.  I guess at least then the genetic 
parents have some advance warning that there is the potential for that to happen, and they have no way to stop it.  
Imagine the worry, heartache and fear of those parents that the mother will change her mind and not give up the 
child they have worked so desperately to get.  It just does not feel right.  When I discussed this in the party room, 
I explained that I was told during the briefing by the minister’s staff that the situation everywhere was as it is in 
this legislation: the birth mother has the right to keep the child.  That is not the case in California.  As I have said 
before, the genetic parents have the rights in California.  So when I first thought that everywhere else the birth 
mother had the right to keep the child, I said that even though this did not feel right I was not prepared to go 
against that.  Why should I assume that I am right and everybody else is wrong?  Now that I find that that is not 
the case and the birth mother does not have that right in California, I have decided I will oppose this provision.  
It does not feel right that the parents should have to give up their child.  I will oppose that component of the bill.  
It will be hard to do because it arises in various parts of the legislation.  I will have to argue the case as we go 
through the bill. 

That is the only part I oppose.  I support other components of the bill.  There is one issue about which I feel a 
little uneasy, which relates to the definition of parenthood.  It is not in this legislation; it is in the in-vitro 
fertilisation legislation.  It sets out who the mother or the parents who choose to use a surrogate mother have to 
be.  It does not have to be a couple.  I am not concerned about the marriage aspect; I am comfortable with a de 
facto couple who have been in a relationship a long time and want to have a child.  I am not comfortable with a 
male couple being able to follow this procedure.  It is not allowed under the in-vitro fertilisation legislation.  This 
legislation will allow a female couple to follow this procedure, so a lesbian couple will be able to contract with 
someone else through the surrogacy arrangements to carry a child for them if neither is capable of doing so.  
That does not make me particularly comfortable; it is not my idea of a family, but there is no provision in this 
legislation that would allow me to consider that further.  It is already in the in-vitro fertilisation legislation.  I 
guess it is not an issue with which I have to deal.  Nevertheless, I support the legislation and I believe it is time 
we allowed these parents to find another way to have children.  We need to allow them to get support from 
family members and friends who are able to carry the child for them if that is what they wish to do. 

As I said, I am not the lead speaker for the opposition on this bill.  We have a free vote on this issue.  There are 
fairly mixed feelings on our side of the house and I suspect members on the other side also have a free vote and 
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no doubt have mixed feelings as well.  I look forward to hearing more of the debate and going into more detail 
about those aspects that concern me when we get to consideration in detail. 

MR T.K. WALDRON (Wagin - Deputy Leader of the National Party) [4.55 pm]:  Members of the National 
Party also have a free vote on this bill, but I will support the bill.  I will listen to debate on the bill and the 
minister’s reply to ensure that there are no dangerous shortcomings in the legislation that could cause any major 
problems down the track.  I am looking forward to listening to other speeches and going through consideration in 
detail. 

I am very fortunate in having four beautiful daughters and I value very highly how lucky I am to have four 
healthy children and to enjoy the great experiences of being a parent, a dad.  There are so many wonderful 
experiences to enjoy as a parent. 

Dr K.D. Hames:  I should have said that! 

Mr T.K. WALDRON:  There are other experiences that probably are not so wonderful at times, but it is all part 
of life.  I have a brother-in-law and sister who do not have any children.  They have a good life but I sometimes 
wish that they could have had children.  Like the member for Dawesville, I have had two constituents come to 
see me about this legislation.  I have spoken with them at length about it.  One is the parent of a woman who 
cannot have children but wishes to do so, and when this bill becomes law that is what she will do.  I think that is 
terrific.  Another woman was inquiring about this bill on her own behalf.  It is really interesting sitting down 
with them and listening to them put their case.  I do not think I really needed convincing because I have always 
felt people should be given the opportunity to have children by this means if it can be fairly done.  It certainly 
helped me make up my mind for sure.  I have always felt that if we can provide the opportunity for a couple who 
wish to become parents, but cannot do so, to have a child by surrogacy, there should be no problem with that.  
We should give them the opportunity. 

At the moment, if people wish to do that they have to travel elsewhere.  We are changing lots of things in this 
modern world and we need to move forward with caution.  As the member for Dawesville mentioned, this 
legislation operates in other states, so I think we can proceed in a fairly secure way.  As I understand it, the bill 
prohibits commercial surrogacy and the advertising of provision of services.  I certainly endorse that; I think it is 
in line with the bill in the Australian Capital Territory.  It is an important part of the bill.  Sometimes we can joke 
about these sorts of things, but I do not think this is in any way a joke.   

The member for Dawesville also mentioned the key point about the rights of the birth mother after the birth.  I 
have some notes here and I wrote down the key point that a woman should not be forced to give up the child to 
whom she had given birth unless she agreed to do so after the birth.  Like the member for Dawesville, it made 
me think a bit.  I am interested to hear what other members and the minister have to say on this point.  I can see 
reasons for and against having that in the legislation.  I will probably need a little more assurance on that aspect 
of the legislation.  Overall, it would not sway me to vote against the bill because the ability of people to have 
their own children outweighs it, but we should take note of it.  We certainly should monitor that part of the 
legislation later on if there are issues with it.  I certainly want to be part of improving it. 

That is about all I want to say on the bill.  I am not an expert in this area.  When it comes to this legislation, I am 
just an ordinary, everyday person.  However, from the knowledge that I have and the limited research I have 
conducted, I believe the legislation will do what it is meant to do.  I believe it is good legislation that has been 
brought into the state and it is a good thing for people in the state who cannot have children to be given the 
opportunity to do so. 

DR G.G. JACOBS (Roe) [5.00 pm]:  I was hoping to be a little more prepared, Mr Acting Speaker.  It behoves 
me to make a few comments, particularly with my experience as a medical practitioner in a previous life.  I will 
go through some of the issues that the member for Wagin alluded to, as they require a little more examination. 

I suppose we must assess what this Surrogacy Bill is trying to achieve for society.  Obviously, it will allow 
otherwise childless couples to have a child.  A childless couple who contribute an egg and a sperm can create an 
embryo - obviously, the egg from the female and the sperm from the male.  This has not been done in history 
until relatively recent times due to human reproductive technology.  In-vitro - outside the human body, as 
distinct from in-vivo, inside the human body - an egg and a sperm can be brought together to produce a human 
embryo.  That human embryo can then be implanted into a womb and grow into a baby.  I must say that in my 
25 years’ experience, not many cases in which I had involvement - fewer than five - involved an embryo that 
was created in-vitro needing surrogacy.  However, in those cases there was nowhere for the embryo to grow into 
a baby because for some reason the women did not have a functioning fertile uterus for the embryo to grow into 
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a baby.  That may have been because of damage to or disease of the uterus.  It may have been due to a common 
condition called endometriosis, which is a disorder of the endometrium, the lining of the womb.  That condition 
prevents the proper implantation and germination of a human embryo so that it can grow into a baby.  I have 
some feeling and compassion for people in that situation.  I can foresee that this Surrogacy Bill could service 
those people who have the ability to bring a sperm and an egg into an embryo but are unable to have a child.  I 
therefore have some feeling for them.  Therefore, in limited cases there is possibly a need for this Surrogacy Bill.  
However, I still have some concerns about how we as a society have got here and created a bill that I will later 
explain is not without its problems and complications, which the members for Dawesville and Wagin have 
indicated in their speeches. 
The issue of adoption versus surrogacy is an interesting one to explore.  When I first started practising medicine 
25 to 27 years ago, there was almost always a child in a nursery up for adoption who satisfied a childless 
couple’s need for a child.  Those days are gone.  Very few babies are up for adoption in society today.  The 
characteristic triangle on the side of the bassinet, which indicates a baby up for adoption, is a very rare event.  
That is why in my opening comments I asked what this legislation will achieve in society and where we as a 
society are going.  I would suggest to the house that far and away all the babies previously available for adoption 
are gone because those babies have been aborted.  About 8 000 babies are aborted in Western Australia each 
year.  The Australian figure is up between 80 000 and 100 000.  That is where all the babies have gone that 
perhaps childless couples could have taken to overcome their infertility problems.  Couples who desperately 
need a child would take the child, would love the child and would nurture the child without, as I will indicate 
later, the complications of identity bewilderment and genetic hotchpotch scenarios.  In fact a child can be created 
under the Surrogacy Bill, which is not just about the scenario of supplying a baby to a couple who have an egg 
and a sperm but not a womb to nurture the embryo to birth. 

I have some concerns with this bill and the issue of the child bonding with the birth mother.  We talk about this 
baby that is going to be grown in someone else’s womb as almost a commodity or a package.  To suggest that a 
birth mother for arranged parents can actually go through nine months’ gestation without any feelings for that 
baby is not realistic.  I will quote from an article I read about surrogacy arrangements and harm to birth parents -  

A surrogacy contract reduces a woman’s experience of gestational motherhood to a contractual service. 

Women go through physiological and psychological processes in growing and having a baby, with the formation, 
I suggest, of a profound bond between the mother and the child, stimulated by all the hormones, such as 
oxytocins, associated with the birth and breastfeeding.  Surrogacy involves making a decision when the woman 
is not subject to such influences before the conception of the child.  Therefore, it would not be easy to be a birth 
mother with all those hormonal processes that influence not only her physiology, but also her psychology.  
People may say that at the end of it the woman will give up the baby and pass it over as though she has been an 
incubator and has just grown the baby, but I suggest that that is where a significant complication arises in this 
bill.  The birth woman may engage in some sort of contractual arrangement, but once she has been through that 
hormonal process and through the birth process, I can see that she may not want to give up the baby.  This bill 
says that if she does not want to give it up, she does not have to give it up.  What about the conundrum for or the 
total dilemma of a child who has the genetic material of the arranged parents but who has been carried in the 
womb of the birth mother who wants to keep the baby?  Who is the child?  What is the child’s identity?  The 
member for Dawesville talked about the identity bewilderment in the case of Pippy: who am I; who is my real 
mum?  In fact, I will suggest later that there will be questions about not only who is my real mum, but also who 
is my real dad.  There will be a total identity bewilderment.  As I said earlier in this debate, what does it achieve 
in our society and where are we going?  Surrogacy is not without significant complications.  There is the 
complication of the handover and the identity bewilderment.  I suggest that this bill will cause many 
combinations and permutations to arise. 

I talked earlier about putting together an egg from the arranged mother and sperm from the arranged father, and 
putting that into someone else’s uterus to grow to a baby.  However, what about the situation in which the 
arranged mother does not have an egg, but has a donated egg, but the sperm is in fact from the arranged father or 
partner?  What about the scenario in which the arranged mother has an egg but the arranged father does not have 
sperm, and there is donated sperm?  What about the situation in which the arranged mother has no egg and the 
arranged father has no sperm?  An egg and sperm could be donated and an embryo could be created.  That could 
be put in an incubator and then put into a birthing mother in order to have a child for whom?  It is for the 
arranged parents, but there is no actual genetic material of those arranged partners.  I stand to be corrected on 
these combinations and permutations, which are totally confusing and totally bewildering.  I suggest that 
members in this place could be prone to making this an oversimplified, mechanical, contractual arrangement 
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when it is not.  This is an absolute minefield of bewilderment, complication, argument, disagreement and 
identity bewilderment for a child who is born of this process. 
I must say that in the adoption process, the primary concern is the best interests of the child; that is, an existing 
child.  Usually, it is the case that the genetic parents of the adopted baby for some reason are unable to bring up 
the child, and they give the child over for adoption.  Because of financial and all sorts of other circumstances, 
they make a decision that they cannot give that child the best start in life, so they give it up.  The primary 
concern of the people who take the child - the adoptive parents - is to love and nurture the child and to provide 
the best environment and the best start in life for that child.  Surrogacy primarily serves the wishes of the 
arranged parents to procure a child by any means.  In surrogacy, the child who does not exist becomes a 
commodity, and that is the warning I give the house. 
I would like also to talk about some of the complicating permutations of society as a result of an extension of the 
Surrogacy Bill; that is, I will not deal with just those very needy couples who can contribute an egg and sperm 
but who have not got a functional fertile womb to bring the embryo to fruition; that is, to become a child.  I 
understand that.  However, this Surrogacy Bill is much wider than that.  I can see that in-vitro fertilisation could 
involve any of the following scenarios: IVF using an egg from a woman who is to be the birth mother and sperm 
from the man who is the arranged parent; IVF using an egg from a woman who is not a party to the surrogacy 
arrangement and sperm from a man who is the arranged parent; IVF using an egg from a woman who is to be the 
birth mother and sperm from a man who is not a party to the surrogacy arrangement; IVF using an egg from a 
woman who is to be the birth mother and sperm from a man who is her husband or de facto partner; IVF using an 
egg from the same-sex partner of the woman who is to be an arranged parent and sperm from a man who is not a 
party to the surrogacy arrangement; and artificial insemination of the birth mother with sperm from a man who is 
the arranged parent.  Where does this stop?  Maybe the Minister for Health will be able to correct me later on 
what seems to be an out-of-control combination or permutation that could lead to bewilderment, not only for us 
as a society, but also for a child who is brought into these arrangements.  People may say that I am old fashioned, 
that I am a bible-basher or a flat-earther.  They can say whatever they like, but I say to the house that these 
arrangements are bewildering for society.  Putting aside any religious belief or any spiritual belief, I believe that 
on a pure assessment of how these permutations and combinations could work, this bill is an absolute Pandora’s 
box.   
Dr K.D. Hames:  Can I interject before you sit down? 
Dr G.G. JACOBS:  I am not sitting down yet, unless I do not get an extension of time. 
[Member’s time extended.] 
Dr K.D. Hames:  All those complications and permutations that you were talking about, are they not already 
currently available under the IVF legislation that allows a woman to go through an IVF procedure?  The real 
difference is not in the change in attitudes in society, because that is already being done.  The difference is that 
the fertilised egg - whatever the mechanism of creating it - will be put into a host mother and not an IVF mother. 

Dr G.G. JACOBS:  That will contribute further to the confusion.  That is not to say that because we have come 
so far that we say, “Oh well, another little step will not matter.”  I know we cannot go back.  I have talked 
previously about abortion.  In my heart, I would like to go back to try to preserve all the babies in our society 
that have been aborted.  We now have to devise all these in-vitro fertilisation arrangements and surrogacy 
arrangements, which can be potentially extremely tortuous and complicated, because we set our course some 
years ago.  In this house, it was about 10 years ago.  Member for Warren-Blackwood, we are talking about 8 000 
to 10 000 babies being aborted every year.  That has led to the issue of many childless couples.  I suggest to 
members that the procedure euphemistically called “therapeutic abortion” has contributed very significantly to 
the infertility rates of women.  D and C terminations have significantly added to the infertility rates of females in 
their reproductive age.  What do we do about that?  We now create other ways so that we can make them fertile 
by using IVF, having caused their infertility in the first place.  I have no argument with the science; I have an 
argument with where we are going with the science. 

There is grief associated with infertility.  I have been through that grief with couples.  It is a real and growing 
problem.  As I have said, the problem is contributed to by instrumental intervention; that is, abortion or the 
termination of a pregnancy, as it is euphemistically termed; a delay in the childbearing age until after 30; 
instrumental intervention contributing to the blocking of fallopian tubes or damage to the cervix, which can be a 
cause of miscarriage and premature birth later on; and an increase in sexual activity and promiscuity, which is 
associated with an increase in sexually transmitted infections, particularly chlamydia, which has contributed 
significantly to infertility.   
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In conclusion, I see a role for the Surrogacy Bill.  However, I do not see a role for its very wide application.  I 
realise there will be significant complications - I note that the minister has come back into the chamber - with the 
application of the Surrogacy Bill.  It is not a simple issue.  As a practising doctor I have shared infertility issues 
with many couples.  This is more than just a contractual package.  There are significant problems with birth 
mothers who, having gone through the hormonal, physiological and psychological process of bringing a baby to 
term and giving birth, cannot bring themselves to give up the baby.  Such women have gone through the growing 
process of a baby from when it was an embryo.  They cannot just give it up.  There is another complication here, 
because such a woman has not contributed genetic material to the baby.  It is a conundrum; a dilemma.  The 
baby, genetically, is not hers.  The woman contributes no genetic material to the baby.  There could be an 
arrangement in which such a woman could do so, which would make the situation worse because she could say 
that the baby was half hers because she contributed 23 chromosomes to “the little package”. 

If I were delivering this speech a bit later this evening, it could perhaps be a bit better prepared.  When this bill 
came on today, there were not many takers prepared to speak on it.  However, I think it is important to bring to 
light some of the issues that show that this situation is not as simple as it may seem.  It is more than just a legal 
arrangement and a contract.  We are talking about physiological, psychological and complex genetic 
contributions.  It appears that this bill involves a lot of permutations and combinations that will significantly 
complicate our society - more than it will solve.  Over time, how many people will the Surrogacy Bill satisfy?  
What is the need?  How much need is out there?  In number terms there is very little - not a lot.  Members will 
say that it is all right for me as I have five children; what about if I had not been able to have children and this 
was my wife’s only possibility or hope of having a child?  I suggest to members that there are still issues of 
bewilderment, not only with parents and children, but also with society.  We have to address those issues, 
because this is more than just a legal contractual package or arrangement. 
MR T.G. STEPHENS (Central Kimberley-Pilbara) [5.28 pm]:  When one has the opportunity to be around 
the Parliament for an extended period, one gets the chance to see legislation go through various cycles.  I had the 
opportunity in 1991 to steer what became the Human Reproductive Technology Act through the upper house.  
My memories of that time flood back to me as I read this bill, which amends that act.  When the Human 
Reproductive Technology Bill was being put through the Parliament, the upper house had a particularly 
antiquated feel about it.  It had a range of parliamentarians that one had to try to persuade, convince and argue 
with to ensure the passage of legislation.  The legislation we were putting through at the time - the Human 
Reproductive Technology Bill - was at the leading edge of this area in 1991.  I was the parliamentary secretary 
handling the legislation on behalf of the then Minister for Health, Hon Keith Wilson.  We had to deal with and 
persuade members of the upper house.  I have distinct memories of the concerns of people such as Hon David 
Wordsworth and Hon Eric Charlton.  We had to give assurances about what would not happen as a result of the 
passage of that bill.  I remember giving assurances that the sorts of things that are now happening in this place 
with this bill would not happen, and that we would never allow the bill to be amended to create the opportunity 
for surrogacy after the passage of that legislation. 
Dr K.D. Hames:  Are you looking forward to the human reproductive technology bill that is to come? 

Mr T.G. STEPHENS:  I thought that the human reproductive technology legislation that was enacted in 1991 
was excellent legislation.  I still think so, and I do not see the need for any major amendments, certainly not of 
the nature contained in this bill. 

I have four principal reasons for opposing this legislation.  They have varying degrees of importance, and others 
can utilise my arguments to see whether they resonate at all.  Firstly, the Western Australian community is faced 
with many priorities in the area of health.  Some focus is desperately needed within the health portfolio on some 
of the mainstream issues presently facing the community.  These are legislative issues that the Parliament should 
be dealing with now.  One that comes to mind is the need for mandatory health risk assessments in the 
consideration of resource development projects, when the health of a community is at risk.  This is just to pull 
one issue off the shelf from nowhere.  The Director General of Health needs to be given the power to assess 
proposals that might involve a health risk to a community.  That seems to me to be a reasonable priority for the 
Parliament to be dealing with today. 

The officials of the Department of Health, with their vast resources for legislative change, need to focus in on 
mainstream issues.  Instead of that, repeatedly during my time as a member of this place, we have been 
distracted by fringe issues, of which, in my view, this legislation is one.  Another example is the attention deficit 
disorder issue.  I have been persuaded by my colleague the member for Bassendean that this is a mainstream 
issue requiring the full focus of the health portfolio to tackle it.  It requires the health portfolio to focus in on a 
mainstream issue within the community.  The federal government has finally been persuaded by my colleague to 
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focus in on that issue.  As a result of the quality work of the member for Bassendean, the health portfolio at the 
national level has called for the resignation of a senior player in that area.  The national government, in its health 
portfolio, is now focusing in on a mainstream issue impacting on many children in our community. 

In my own case, I have watched diabetes run rampant throughout the state and particularly the Aboriginal 
community.  The health portfolio needs to focus in on mainstream issues - the essential, important, life-giving 
issues for the community.  I have spoken to senior people in the health portfolio and they tell me I have the right 
to be mad.  

Mr J.A. McGinty:  Did they place any qualification on that? 

Mr T.G. STEPHENS:  There is no qualification.  I am mad and angry.  I get angry when I have to come into 
this place and constantly try to get a portfolio to focus in on an absolutely critical issue - the diabetes epidemic, 
and the resources and the attention that are needed to fight it.  I cannot detect within the portfolio anything 
proportionate to the need to respond to that challenge. 

However, time and again in this place we are hit with issues that, as the previous speaker pointed out, are of 
negligible significance for the people of this state.  We are dealing here with a tiny number of people.  The time 
and the resources of the government yet again are focused on a fringe issue.  That is one of the reasons I am 
angry and mad about the situation with which I am faced - it is inevitable, given the area and the people whom I 
represent in this place.  It is true that they do not amount to many votes.  They are only a small group of people 
in vast need, but I believe that their need justifies for them priority in the allocation of the resources of 
government and the Parliament in response.  Instead of that, we have distractions, of which this bill is another 
example.  I add to my list of the priorities of government the issue of Aboriginal health. 

We see instead legislation that does a number of things.  It creates the opportunity for additional unfair pressure 
to be applied to women, that will see them being pushed towards the use of reproductive technology such as in-
vitro fertilisation.  This concern was widely expressed in 1991 when Parliament passed the original bill.  
Women, including feminists, expressed concerns that the passage of the legislation would place on women an 
expectation from the community, partners and families that they go to extraordinary lengths to become mothers, 
using technology that is invasive and dehumanising.  Women would be pressured to try and try again no matter 
how difficult their circumstances.  I accept that the reproductive technology legislation provides a proportionate 
response to the needs of married couples.  It can be argued that this bill creates an opportunity rather than 
compulsion, but yet again a situation arises in which, because the opportunity has been provided by law, many 
women will find themselves under unfair pressure to head towards a pregnancy through this invasive technology 
rather than simply surrender to the realities with which they are faced.  That might be considered to be an old-
fashioned view held by, to quote a former illustrious leader, a pre-Copernican obscurantist, but it is the view that 
I hold.  I do not see why women should be pressured, through this movement of law that creates opportunities 
that become obligations, to make themselves available for pregnancies outside of the ideal set of circumstances. 

The other problem I see with this legislation is that it continues to reflect a view within this Parliament - perhaps 
it is more widely held in the community, but in my view it is wrongly held - that children are commodities to be 
developed to meet the needs of parents.  I do not see that it is the way our newborn children should be viewed.  I 
do not see the unborn child as a commodity to be created and developed to meet the needs of parents.  A child 
has the right to have, as near as possible, an ideal set of circumstances.  That was provided for under the bill 
passed in 1991, which recognised and accepted the right of a child to be born to a couple.  We should not create 
a whole set of additional circumstances where life can be created by any number of the combinations that were 
described by the previous speaker.  I agree with the member for Roe, who described some of those 
complications.  I have additional ones.  We can imagine some of these pregnancies that people go into on behalf 
of other people.  People change their minds.  Suddenly, a mother carrying the child of another couple may decide 
for whatever reason that it no longer suits her set of circumstances and she moves towards an abortion.  That 
abortion will kill off the other couple’s child.  The mother carrying the child can choose to kill someone else’s 
child.  There is nothing in this set of amendments that could protect a couple from that woeful set of 
circumstances.  That is what the Parliament is opening up with this legislation.  We are opening up complication 
after complication as we embrace the new frontier.  As we get distracted from the mainstream issues, we go off 
into the world of science fiction, and because science says we can, we do.  I do not think that just because we 
can, we should.  It is time to slow down, catch our breath and focus on the main issues of responding to the real 
needs of the extended community.  We should not constantly have legislation such as this in this Parliament.   

They are my four points.  I could articulate them endlessly and go over and over them again.  Very rarely in this 
place have I seen a single vote change hands on some of these issues.  No matter how eloquent the speech, no 
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matter how many concerns are expressed, regrettably, I believe some members have a closed mind on some of 
these issues that move us in directions that are not serving our community well.  I know how we can too easily 
write one another off in our arguments.  I regularly get written off by my colleagues on this side of the house. 

Mr J.A. McGinty:  I beg your pardon.  I’m amazed tonight to hear you’re such a great feminist. 

Mr T.G. STEPHENS:  I have always considered myself a passionate defender of the rights of women.  I have 
always demanded that the resources of government support women and not create situations in which women 
fall into despair, through the lack of support of the wider community, and the opportunities that opens up for 
them.  Rather, a community should commit to support the rights of women and not leave them with false 
economic constraints that can too easily see them head into decisions that do great injury to themselves and their 
own psyches and their own roles as people within our community, particularly when those decisions lead to the 
destruction of life.  I consider that to be developing a false consciousness.  A feminist community would support 
women by providing them with more resources.  It would respond to their childcare needs more creatively than 
we have.  It would create real options, not just force on them false consciousness options that would channel 
people into the embrace of death and despair. 

Dr K.D. Hames:  What about those women who desperately want to have this procedure? 

Mr T.G. STEPHENS:  How many women are in this category?  There may be about five or six.  We are dealing 
with a tiny number.  In my view, the more important issue is the rights of the children who are created in these 
circumstances.  I believe those children have a right to embrace a reasonably normal regime of a mother and 
father of their own. 

Dr K.D. Hames:  Watch 60 Minutes and see the children from those two examples they gave.  They were great 
kids. 

Mr T.G. STEPHENS:  The exceptions can pluck at the heartstrings, but they open up areas of law that 
compound the problems within our community.  What we are now seeing in this rush of law over the past 10 
years is amazing.  Problem after problem has already emerged and will continue to emerge as people embrace 
this rush to the new frontier of science in law.  There are better ways that the Parliament and the health portfolio 
can make a name for themselves than embarking upon this legislation.  This type of bill does not do the people 
that push it through the Parliament any great service.  I would prefer to cherish their reputations and sing their 
praises when they deliver really good legislation that does other things in the health portfolio.  This is not one 
such piece of legislation.  Then I could sing the praises of members who had delivered a great contribution to the 
health portfolio, as some of them have done in the housing portfolio.  For instance, some of the greatest housing 
ministers around the place sit on the front benches of this chamber.  I can sing their praises as being some of the 
best housing ministers we have seen.  I would like to do the same for the incumbent in the health portfolio by 
seeing him focus on the main game, not on bills such as this. 

Mr R.F. Johnson:  Are you going to seek an extension of time? 

Mr T.G. STEPHENS:  I think that will do.  I think members understand my views. 

Mr R.F. Johnson:  I am happy to hear more from you. 

Mr T.G. STEPHENS:  I am sure the member would. 

Mr R.F. Johnson:  Because you oppose the bill.   

Mr T.G. STEPHENS:  I do oppose the bill.  I encourage others to oppose the bill.  I do not think it will serve 
the community of Western Australia much good at all.   

MR R.F. JOHNSON (Hillarys) [5.46 pm]:  I had not decided on my position on the Surrogacy Bill 2007 until 
today.  I was going to listen to more comments from other members who have a greater interest in the bill.  I 
have heard comments and explanations of the bill from my colleague the shadow Minister for Health.  While he 
will support the bill, I do not know whether I can.  I will give the reasons why.  I am a lucky person.  I am a 
lucky father in many respects.  I have four children, all brought into this world the normal way - with a mum and 
a dad.  I love them all dearly, as I am sure every member in this house loves his or her children.  I feel a lot of 
compassion for those couples in society, particularly the married ones, and even the de facto ones, who would 
desperately love to enhance their family unit with children.  I genuinely believe that children make a family.  Just 
a husband and wife is not enough these days.  I do not necessarily endorse the federal Treasurer’s comments of 
one for mum, one for dad and one for the country.  I had two for the country, so I exceeded his expectations.  
Quite frankly, I would have loved to have had more.  I just love children, particularly my own children.  I also 
love the grandchildren that my children have brought into this world.   
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As I said, I feel compassion for those heterosexual couples in society who make up a normal family regime.  By 
that I mean a mum and a dad.  I do not mean two dads or two mums because I do not believe that that enhances a 
family unit at all.  I have said that in this place before.  It is no shock to the Minister for Health that I hold that 
view.  It can detract from the family unit and it can be detrimental to children in an environment where it is not 
the norm.  I am not saying that parents have to be married.  I think it is better if parents are married, but many 
people these days do not particularly want to take the step of getting married.  I think it is a shame.  I hope that 
things will revert one day.  Things go full circle sometimes.  Hopefully, more and more people will be less 
selfish and be more compassionate and loving towards each other and want to have that commitment for life.  
That is what people do when they get married in a church or in a registry office - people do not have to get 
married in a church - and make these commitments for life.  They are not made for five years and then people 
want something different; they are made for life.  Although people make those commitments, they do not work 
out every time; people get divorced and couples that are not married separate.  I have seen couples separate after 
many years.  I have seen some separate after two or three years; some after 10 years; and even some after about 
25 years.  To me that is a bit of a tragedy because if people cannot get on after 25 years together, there is 
something radically wrong. 

I am not happy with the legislation in some respects.  I have nothing against people wanting to have a child by 
in-vitro fertilisation if that is the only way they can do it.  At least there is one parent who plays a part in that; 
there is one linear parent involved.  Under the legislation the Minister for Health has introduced, people are not 
being given certainty.  The minister is suggesting it is perfectly okay for a woman to be used as a carrier -  

Mrs J. Hughes:  By choice. 

Mr R.F. JOHNSON:  The member should not interject until I have finished the sentence.  I am saying I do not 
think it is right for a woman to be used purely as a carrier, with no biological effect on the baby she is carrying 
because the sperm and the egg have come from other people.  The egg has not come from her and the sperm has 
not come from her partner.  The sperm may have come from somebody who donated it to the sperm bank.  The 
eggs may have come from the woman who wants to take possession of the child once it has been born.  I cannot 
imagine a woman being happy, shall I say, to give up a child to whom she gives birth.  I have been at the births 
of only two of my children; I was probably too young and immature to be at the births of the first two and I did 
not like the sight of blood, and all that sort of thing.  As I got older I appreciated being there at the birth and 
seeing at least two of my children being born.  I think it must be heart-wrenching for a woman to give birth to a 
child - to go through all the problems such as morning sickness and carrying around a lump in the heat of 
summer, and then the pains and trauma of giving birth - and then give the child to another couple, one of whom 
is a linear parent to the child.  They cannot both be a linear parent otherwise they would not need to go to a 
surrogate mother. 
Mr J.A. McGinty:  Yes they could if the woman still produced eggs but was incapable of carrying a child 
because she had had some previous medical condition.  It could be the genetic material of the commissioning 
father and mother, but they are unable to carry the child. 
Dr J.M. Woollard:  As the member for Roe pointed out, the egg and the sperm could come from someone 
outside the marriage, so when the baby is born, who has rights to the baby?  Is it the parents who went on with 
the arrangements with a surrogate mother or is it the parents who are the true genetic parents of the baby?  This 
is such a big ethical issue I do not think it should be rushed through. 
Mr J.A. McGinty:  Nobody is rushing anything here. 
Mr R.F. JOHNSON:  The member for Alfred Cove is absolutely right.  I accept it is absolutely feasible for that 
to happen.  If the woman who cannot carry the egg has a problem, the biological father and mother, who are a 
couple, can present their credentials to the surrogate mother to carry the egg and sperm, and then the child.   
Mr J.A. McGinty:  I would like you to support this legislation because I think you are saying that with a woman 
who, for whatever reason, is incapable of carrying a baby - a routine case of a woman who may have had cancer 
and had her womb removed, or something of that nature - you would like to let her have a baby through 
surrogacy, if it was uncomplicated like that.  You have raised the issue of a woman who has no genetic 
connection with the child but was the incubator and you are saying she should not be able to then say she wants 
to keep a baby that is someone else’s genetic material.  I am happy to look at it if this will help you overcome 
your problem with the legislation.  This is a free vote.  I am happy to have this discussion about taking away the 
right of a woman to say no, she is going to keep the baby even though she has no genetic connection with it.  
That is if you want to go down that path. 
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Mr R.F. JOHNSON:  That is certainly something we could explore in consideration in detail.  The minister can 
obviously see part of my concern.  Under this legislation, the carrying mother - the surrogate mother - can say, 
“Sorry, guys, you gave me your sperm and egg and I have carried your child for the last nine months but now 
you are not going to have it back.  That child will be registered as my child.  I am going to be registered as the 
mother.”  That is where a massive dilemma arises because the surrogate mother can claim legally to be the 
rightful mother of the child.  The distress of a couple who have donated the eggs and sperm would be enormous.  
Just think about it.  It is mind-boggling, frankly.  I would not want to be in that sort of position. 

Mr J.A. McGinty:  Can I put it to you the other way around?  Can you imagine sending in the police or whoever 
to confiscate the baby from the mother while she is still in King Edward Memorial Hospital, in the scenario that 
has been outlined, because it belongs to somebody else even though this mother gave birth?  These are difficult 
issues. 

Mr R.F. JOHNSON:  Absolutely.  They are two different issues and both are fraught with dangers.  Who is 
going to suffer most?  On a long-term basis it could be the child because the true biological parents are on one 
side and the surrogate mother has decided she will not give up to those parents the child that she has carried for 
nine months and given birth to.  Under the bill before the house she has the legal right to register the child under 
her name as a parent.  If that scenario takes place, the child will go through life with a birth certificate that will 
not refer to the surrogate mother.  The minister has no plans for that, has he? 

Mr J.A. McGinty:  When you say the surrogate mother, do you mean the woman who gives birth? 

Mr R.F. JOHNSON:  Yes. 

Mr J.A. McGinty:  Part of this bill is to enable the birth certificate to be amended to reflect the commissioning 
parents. 

Mr R.F. JOHNSON:  After. 

Mr J.A. McGinty:  A month later. 

Mr R.F. JOHNSON:  That is the problem; it is after.  Let us deal with the situation before we get to that point.  
Under the bill the biological parents cannot come in with the police and take the child because that is not part of 
the legislation.  I accept that; it would be a terrible situation.  The minister has brought some pretty horrendous 
bills into this house in the past six years or so as Minister for Health and Attorney General and some of them 
have been extremely contentious.  People of the Christian faith in particular have some difficulty with some of 
the bills the minister has brought in.  He does not seem to have that problem, but I do. 
Mr J.A. McGinty:  These are just hard issues that need to be resolved.  Frankly, some of them could be resolved 
either way.  It is an attempt to resolve them in order to enable some women to fulfil their dreams. 
Mr R.F. JOHNSON:  Yes, of course.  I have nothing but admiration for a woman in a relationship with a man 
wanting to fulfil her dream and fulfilling it.  I think it would be dreadful if my wife and I did not have any 
children. 
Mr J.A. McGinty:  This bill simply enables that to occur. 
Mr R.F. JOHNSON:  Some people do not want to have children, and that is their right.  Most people today, I 
would suggest, still want to have a child or two or three or more.  That is admirable in my view because that is 
their right as parents, or as human beings in a loving relationship.  As the minister would guess, I am totally 
opposed to lesbians being able to access this procedure.  A lesbian couple could get sperm from somewhere - 
they might not know who the donor is - and get some eggs from somewhere, or one of them might donate the 
eggs.  I would be a bit surprised if they can find a surrogate mother to fulfil the procedure, but they are bound to 
find somebody.  That is not a situation we want to see. 

Sitting suspended from 6.00 to 7.00 pm 

Mr R.F. JOHNSON:  I will continue my remarks that I started before the dinner break by outlining some 
serious concerns that I have about this bill as it stands.  I will give the reasons that I cannot support the bill.  I 
may change my view as soon as the consideration in detail stage has taken place.  If at the end of that stage and 
before we go to the third reading stage I am of the opinion that there have been sufficient amendments that, 
hopefully, will give me some comfort, I may end up supporting the bill.  At this stage it is not the sort of 
legislation that I can support.   
I come back to the comments I made before the dinner break when I was sharing with members of this house my 
concerns about not only the surrogate mother - the mother carrying the child - but also the concerns of the 
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biological parents or biological parent and their partner, whether it be a husband or a de facto husband or a wife 
or a de facto wife.  In many respects it goes back further than that.  What we are considering is possibly the 
couple that want to bring up that child as their own through a surrogacy arrangement with a surrogate mother.  
They might not even be the biological parents.  As one of my colleagues pointed out, the sperm and the eggs 
may have been donated by somebody else.  Both of them may be infertile and they have managed to get eggs 
and sperm from two other people to produce a child who they want to bring up as their own.  Probably the 
individual who would be most affected in this situation in the long term would be the child because the child 
would have no idea who its biological parents were if a third party’s sperm or eggs were used to fertilize an 
embryo that the surrogate mother is carrying.   

Another confusing issue for the child would be that the name of the surrogate mother would be on its original 
birth certificate.  The Minister for Health said that in the case of biological parents, the birth could be 
reregistered under their name.  However, that does not get away from the fact that at the time of birth the 
registration of the birth would show the name of the surrogate mother.  Am I right in saying that?   

Mr J.A. McGinty:  Yes.   

Mr R.F. JOHNSON:  I thought I was.  That gives me concern for the unborn child and the child when it is born.  
It is confusing enough for a child who is brought into this world in this day and age when he or she does not 
know who his or her father is.  Unfortunately that is too often the case in today’s society.  In a normal situation 
where the biological mother gives birth to a child the child knows who is its biological mother, but when a 
surrogate mother gives birth to a child to whom she has no biological connection whatsoever, it is a burden that 
the child will carry. 

[Member’s time extended.] 

Mr R.F. JOHNSON:  I am in no way trying to delay debate on this bill; I simply want to share with the house 
my concerns about this bill.   

I would not have any concern with a couple whereby one or the other had a problem in reproduction terms; for 
example, in a relationship between a man and woman the woman has a problem carrying a child because she is 
unable to carry the eggs through to fertilisation.  I do not have a problem if that woman in that relationship has 
an offer from a close relative - sister, mother, daughter or cousin - to carry that child in the knowledge that it is 
not their child but, for example, their sister and the sister’s partner’s child.  I would not have a problem with that.  
It would be far more normal and less traumatic.  Let us face it, family members do what they can for other 
family members.  If a member in this house needed a kidney transplant because of kidney failure he or she would 
normally get an offer of a kidney, providing it is compatible, from a family member.   
Mr P. Papalia:  Doesn’t this bill facilitate that?   
Mr R.F. JOHNSON:  No.  It does not because a complete stranger can be the surrogate mother.  
Mr P. Papalia:  It does allow for that scenario.   
Mr R.F. JOHNSON:  If it were just that scenario, I could probably support the bill, but it is a carte blanche 
situation whereby the surrogate mother would in all probability bear no relationship in linear terms to the couple 
that are seeking the child to love and nurture and bring up as their own.  I am sure that any member in this house 
whose brother or sister was in need of a kidney would donate a kidney if the member had two good working 
kidneys.  I certainly would. 
Ms J.A. Radisich:  Could I have one?   

Mr R.F. JOHNSON:  Does the member for Swan Hills need one of mine?  If she were in desperate need of a 
kidney I would probably offer her one of mine, if it were any good.  My kidneys are a bit old these days, but I 
would certainly be happy to do something for my fellow human being if he or she were in desperate need of a 
kidney and mine was compatible.  I would be even more willing to do that if it were a family member - my 
daughter, son, wife or brothers; I do not have any sisters - who needed a kidney.  I would be happy to do that.  
People do that sort of thing for family members.   
Throughout the world one comes across a sister who would be prepared to act as a surrogate mother for her sister 
and her sister’s husband or partner.  That would work because they all go into that arrangement knowing exactly 
what it is.  They are part of a family and there is far less chance of the carrying mother, being a relative of the 
biological mother, not being prepared to give up that child.  We do these things for our family.  I do not have a 
problem with that.  I do have a problem with the situation in which a stranger is carrying a child, sometimes, for 
two complete strangers.  I know that in America people do it for money.  For 50 grand a surrogate mother will 
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carry a child for a couple, and, by law, the surrogate mother must give up her child, otherwise the sheriff will 
take the child.  That is very dramatic and I would not like that situation to arise in this state.  The trauma never 
ends in that situation. 
I sincerely hope that some amendments are put forward during the consideration in detail stage.  I do not know 
that enough thought has gone into this legislation.  I cannot vote for the second reading of this legislation.  My 
conscience will not allow me to vote for this bill as it stands at the second reading stage.  However, I believe that 
this legislation should be referred to a committee before we consider it in detail, so that people can work out the 
best legislation to deal with this very sensitive, traumatic and emotional issue. 
I will be perfectly honest.  I do not want a situation to arise in which a lesbian couple can utilise the eggs from 
one of the lesbian women and the sperm from a sperm donor and then get a surrogate mother to give birth to a 
child.  That child would not be brought into a world that is normal.  I understand that no parent of a child to be 
adopted has granted permission for that child to be adopted by a homosexual or lesbian couple.  I can understand 
that.  A woman who gives birth to a child may not be able to cope with caring for that child.  However, if I were 
in her situation, there is no way that I would want that child to receive any less than the best benefits that child 
could possibly get, and that would be in a normal family situation with a mum and a dad, not two mums or two 
dads.  That is not normal.  I will not go into the debate about the gay and lesbian legislation.  I have been there 
and done that.  Everyone knows my views on that issue and they are pretty strong.  I am not being homophobic 
or any such thing.  As a father of four and a grandfather, I want the best for not only my children, but also every 
child born in this world.  I want them to have a normal upbringing with the benefits of having a mother and a 
father.  We see many problems today because very often children have only one parent, and it is normally a 
mum.  Dad has had his five minutes of pleasure - if he was lucky - and has gone run-about.  He does not want to 
know about the cost or responsibility of bringing up a child.  He has gone, and so the mother is left to raise a 
child.  We see far too many single-parent families today.  I am not casting aspersions on single mothers.  I have 
been a single father, so I know what the situation is like, but from a different angle.  It is very hard.  However, 
what I am saying is that very often a child’s upbringing can be affected if that child does not have the influence 
of both a mother and a father.  A single mother might try to work doubly hard to raise that child and to be both 
mother and father to that child.  Many single mothers do an excellent job.  Unfortunately, some will fall by the 
wayside and those children will be disadvantaged.  I do not want a situation to arise in which a child is 
manufactured for a couple by using the sperm from a male donor and eggs from a female donor.  If both the man 
and woman in a relationship have biological problems, through in-vitro fertilisation they can get eggs and sperm 
from other people and a child can be produced by a surrogate mother.  That poor kid would not have a clue who 
his biological parents were.  How confusing would that be for that child?  That would be a terrible situation for a 
child to be put in.  
As a Parliament, we have a duty and a responsibility to make sure that every piece of legislation that is passed in 
this place is the best legislation possible for the people of Western Australia.  I do not mean just mums and dads 
and young and old people; I mean unborn children, babies and children.  We have more responsibility to those 
people than we have to anybody else.  Through our actions in this house, this bill could affect their lives for 
many years.  We have seen the trauma experienced by some young people when they do not know who their 
mums or dads are.  At different stages in the last century, children who were brought to Australia from the 
United Kingdom were told that their mums or dads were dead, when the authorities here knew full well that their 
mums, and probably their dads, were certainly alive.  However, the authorities thought it was better to tell the 
children that their mums and dads were dead.  In some cases, after 50 years, those people learnt the truth and, if 
they were lucky, they went back to the UK and found that their mums were still alive. 
These are the sorts of issues that we in this Parliament have a responsibility for today.  I will not support 
legislation that can and will affect unborn children and very young children, who will grow up not knowing what 
happened to them.  As I said earlier, it must be very traumatic for a surrogate mother to carry a baby for nine 
months, give birth to that child and then give that child away.  I have seen four times the traumas that a pregnant 
woman goes through.  I know what takes place.  I know the discomfort and pain that women go through when 
they give birth.  I have to be honest; it is not something that I would like to experience, but I am a man.  I would 
not like a surrogate mother to be traumatised because she has to make a decision.  Under this legislation, if she 
says that she wants to keep the baby, she will be able to.  Members are being asked today to vote on a massive 
mire of uncertainty.  I am not kidding.  I joke sometimes, but this is a really serious issue.  I urge members to 
think very carefully about the issue before they support this legislation.  It should be referred to a committee for 
thorough investigation.  People would be able to suggest amendments to the committee, and the committee could 
take submissions.  Let us listen very carefully to the people of Western Australia, who are the people who are 
important. 
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MRS D.J. GUISE (Wanneroo - Deputy Speaker) [7.18 pm]:  I support the Surrogacy Bill 2007.  In doing so, I 
state categorically that I support it on behalf of the couples who cannot come into this place and plead their cases 
personally to members.  Sadly, there are couples in this state who, for a variety of medical reasons, are unable to 
carry a child to birth and to bear that child.  The minister spoke of one such couple in his second reading speech.  
That couple, Desiree and Steve Case, live in my electorate.  I have had the pleasure of meeting Desiree and Steve 
and hearing their story.  Desiree and Steve will make great parents.  They will love, cherish and nurture their 
child.  If anyone doubts that, they need only meet this wonderful young couple.  I have their permission to share 
a little of their story.  This couple have tried in-vitro fertilisation for some five and a half years and have gone 
through nine full cycle attempts of IVF.  For anyone who knows enough about IVF, that is no mean feat; it is 
very stressful for both parents, and for the woman in particular.  Steve and Desiree have looked into adoption, 
which frankly does not look too promising.  Very few children are put up for adoption each year in Western 
Australia.  To go through the steps for international adoption is quite grim.  If I have understood the process 
correctly, couples have basically a year’s wait just to attend the first counselling seminar session, let alone get 
their name on the list waiting for adoption, and there are certainly no guarantees there.   

This couple have investigated surrogacy options elsewhere but they believe that very little protection is offered 
to the parties concerned.  The member for Hillarys mentioned the United States.  Certainly, Steve and Desiree’s 
investigations gave them no joy in that department.  They felt that surrogacy in the USA looks pretty much like a 
cutthroat business.  It is far too difficult and they do not know the people involved; in fact, far too much is 
unknown.  They therefore ruled that out fairly quickly. 

In Western Australia it will be an offence for a person to enter into a surrogacy arrangement that is for reward.  It 
will also be an offence for a person to seek or receive payment or benefit for introducing parties to a surrogacy 
arrangement.  We should take some joy in that we are trying to offer protection to people to keep that cutthroat 
business aspect out of this state.  Clauses 8 and 9 of the bill deal with these offences.  It is my view that they are 
critical to ensure that surrogacy is not turned into a money-making venture and, therefore, to ensure that people 
who enter into these agreements do so for all the right reasons. 

I did have some concerns about the bill, and I am quite happy and prepared to listen to some of the debate as the 
bill goes through consideration in detail.  I must say that in talking to Desiree and Steve some of those concerns 
have been allayed.  They have a very close friend who has offered to be a surrogate mother for them.  They have 
all talked this through well and truly.  They are aware of each other’s circumstances and everyone concerned is 
confident and very supportive of the arrangement; they just lack the legal capacity to do this in their own home 
state, Western Australia. 

I have spoken to Desiree and Steve about their investigations and their discussions at the clinic in Canberra.  I 
have thought a lot about my concern that the birth mother might change her mind and about what that might 
mean if the child ultimately became embroiled in a legal battle over a lengthy period.  The clinic in Canberra has 
had some experience of that; it is very rare, if it happens at all.  Although I acknowledge that there are no iron-
clad guarantees, both Desiree and Steve have allayed my fears.  With the amount of counselling that is envisaged 
in this legislation, the appropriate waiting time, further counselling and firm guidelines, they are confident that 
the arrangements will be honoured.  Their friend has pointed out that in her view any woman who volunteers to 
be a surrogate, knowing the parents, having participated in all the counselling and having given up nine months 
of her life to this arrangement, is not likely to back out either.   
I am also pleased that the bill allows in certain circumstances, as outlined in the bill, for the transference of legal 
parentage to the arranged parents of the child.  The bill deals with the provisions relating to the registration of 
parentage orders and the access to information - to which the member for Hillarys referred - and copies of the 
birth registration, and is modelled in general terms on the provision of adoption orders.  Members, there are 
many people in the community - we have all seen them - who frankly should not be parents; they do not give a 
damn.  They are as fertile as can be and, if they want, can pump children out every year.  Does that make them 
good parents?  What about those in the community who do not have that capacity?  I can tell members that as 
someone who has had three fathers, the one who appears on my birth certificate is the one I adopted when I was 
25 years of age.  He was the one who was a parent to me.  Anybody can be a sperm donor, but to be a parent 
takes the ability to love, nurture and cherish a child.  Why should people in this state be denied the ability to be 
parents and to love, nurture and cherish a child, or children?  I know that Desiree and Steve are pinning their 
hopes on this legislation.  They are not alone.  They wish to pursue their dream of becoming parents in this state, 
where they have the love and support of their family, which would be incredibly difficult if they had to go to the 
eastern states or elsewhere.  Therefore, on their behalf, and on behalf of other couples in this state in the same 
situation, I unashamedly urge members to support this legislation. 
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DR J.M. WOOLLARD (Alfred Cove) [7.25 pm]:  I would like to support this legislation.  I believe that the 
Attorney General has given some indication in the house tonight that he intends to consider some changes to the 
legislation that will make it more acceptable to most members.  One of the concerns that has been raised in the 
house today is that, because of this government’s Surrogacy Bill, a couple who are unable to currently have a 
child may expect at the end of nine months to become the parents of a child; however, they may have that right 
denied, as the legislation states that the birth mother will have one month after the birth of the child to decide 
whether she wants to keep the child.  I can understand how a birth mother would want to keep the child.  
However, I can also understand how a couple who have come to an arrangement with a surrogate mother would 
feel, particularly if it were the husband’s sperm and the mother’s egg, and the surrogate mother had carried the 
sperm and egg of that couple.  If the birth mother then decided to keep the child, that would be very 
psychologically damaging for the couple who thought that the child would be theirs at the end of 10 months.  
Because of that concern, perhaps the bill could make provision for a contract to be drawn up between the parents 
and the surrogate mother so that each party would know where each one stood right from the beginning.  
Currently, the bill refers to counselling before a child is handed over to the genetic parents.  It is probably far 
more important than any assistance that we as members of Parliament could give is on the initial contract, so that 
people would know the outcome of the arrangement at the time they entered into it.  Anything that helps couples 
who are unable to have children to have children and become a family unit is a good thing.   

I love being a mother and now a grandmother.  I have friends who have been unable to have children.  Several 
years ago they were unable to adopt children.  In some instances the stresses and strains of trying to conceive 
broke down marriages.  This bill must ensure that the arranged parents know that when they enter into a 
surrogacy arrangement, the baby will be handed over to them.  Similarly, a surrogate mother must know that it is 
a fixed and binding contract.  Women who agree to become surrogate mothers must know from the start that 
they must hand over the baby to the genetic parents. 

Another concern that I have relates to the surrogacy arrangement.  The member for Roe said that a mother might 
not be able to donate an egg or a father might not be able to donate the sperm.  A couple in that situation might 
arrange for the egg and/or sperm to be provided by a family member.  Under this bill, the surrogacy arrangement 
must be made before a child is born.  A couple might ask a relative to donate sperm, and a surrogate mother 
would then carry the baby.  What would happen if after seven or eight months, through a tragic accident, the 
parents who made the surrogacy arrangement were killed?  I believe that if they were killed, their family would 
want to have entered into a relationship with the surrogate mother to become the parents of the child.  Under the 
current bill, the family members would have to go to court and fight for those arrangements.  This legislation 
does not make clear what would happen in those circumstances.  Maybe the Minister for Health can explain that 
to me when he responds, or in the consideration in detail stage.  Will the surrogacy arrangement be a contract, or 
will it be left open?  It is stated at clause 7 of the bill that the surrogacy arrangement will not be binding.  If the 
arrangement is to be a contract, obviously it would need to be binding.  Clause 13 states, under the heading 
“Child’s best interests paramount” - 

In deciding whether to make a particular decision concerning a parentage order or proposed parentage 
order about a child, the court must regard the best interests of the child as the paramount consideration. 

If this is to be a contract, that clause would possibly need to be removed.  Several other clauses, including 16 and 
17, relate to the key issue of whether a decision will be made when a contract is signed between the parents and 
the surrogate mother before the pregnancy, or whether it will be left open for one month.  Many women believe 
that they could be surrogate mothers and would be happy to tell their friends that they would be a surrogate 
mother.  However, after having carried the child, under the current legislation, when the surrogate mother held 
the child in her arms, she would find it very difficult to hand back the child to the parents.  Similarly, a married 
couple who had donated the sperm and eggs would probably live in the same street as the surrogate mother and 
watch to make sure that the surrogate mother was doing the right thing by the child. 
I want Parliament to pass legislation that supports couples who are unable to conceive or carry their own 
children.  We must provide proper support so that those couples do not enter into an arrangement in the belief 
that the child will be theirs, only to find out 10 months later that the birth mother is unwilling to give up the 
child.  This is a complicated matter that involves many ethical issues.  I would not like to see amendments made 
to the legislation that we would deal with today or tomorrow.  The Minister for Health has indicated that he is 
willing to look at this in terms of a contract.  I hope that any amendments that are made to this bill can be put on 
the table tomorrow and that we can consider the legislation again on Thursday.  Members would then have had 
the opportunity to look at the amendments.  Hopefully, members who share my concerns would then be able to 
support the bill.  At this point I am unable to support it.  As I said, the Minister for Health has indicated that he 
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will make amendments to it.  He must table those amendments tomorrow, having taken into consideration the 
debate that has taken place in this house.  The member for Hillarys suggested that because of the many ethical 
dilemmas, the bill should be sent to a committee.  I am happy to support that view.  After the bill has been 
examined by a committee, the people who want to enter into surrogacy arrangements would know exactly where 
they stood and would not be disappointed because members of Parliament had introduced ineffective legislation 
on their behalf. 
MR D.T. REDMAN (Stirling) [7.39 pm]:  It was not my intention to speak on the Surrogacy Bill; however, 
having listened to some of the debate and thought about it, I thought I would make a very short contribution.  
There is no doubt that the issues concerning this legislation are complex.  We have heard a lot of discussion 
tonight about some of the intricacies involved and issues that might occur when someone enters into some sort of 
surrogacy arrangement.  There is no doubt that any bill that is passed through this house will not cover all bets.  
What a bill does cover will certainly not be to the satisfaction of all people involved in the debate, especially the 
public.  The focus I want to put on this issue is the desire to have children.  I guess I am one of the lucky ones in 
the sense that I have two healthy kids aged 18 and 20 from whom I have had a tremendous amount of enjoyment.  
A number of my friends also have kids and they share the same enjoyment.  I find it very difficult to comprehend 
and to reconcile not being able to have kids.  I want to reflect on a couple of comments friends have made to me 
about this issue.  One of my close friends, whom I worked with for a number of years, did not choose to have 
kids until his early to mid-30s.  I recall my kids at the time being quite young, running around and doing the 
things that kids do.  They were little rug rats, if we like, and I recall my friend saying, “I’m not going there; I’m 
not going to have kids.”  They were a bit of a distraction from his other interests.  As I said, he chose later to 
have children in his mid-30s.  He told me that they filled a gap he never knew he had.  Certainly, in his 20s he 
did not think that was a path he was going to take.  My point is about the value that kids have in his family; how 
he treasures and loves them, and the support and enjoyment he gets from them.   

A number of things happen in our lives that put some focus on the enjoyment of kids.  We can often take our 
kids for granted.  One thing that happened with my son was that about 10 years or so ago he developed a blood 
disorder called haemolytic anaemia, a disease by which his body broke down his red blood cells.  He 
deteriorated very quickly.  The doctors took a blood test, and within a day and a half or so of when the signs first 
showed he was taken by the flying doctor service from Albany to Perth.  I rode on the plane with him.  We did 
not know at the time, but the doctors thought it might have been leukaemia.  That did not turn out to be the case.  
I remember thinking on the plane at the time that I would have traded everything I had for my son’s health.  The 
point I make by saying that is that it is easy to underestimate the enjoyment and value of our children.  We can 
take them for granted, but they are the most wonderful addition that a family can have.  I will support this bill, 
not because I necessarily agree with it all or support some of the issues that it raises with couples, but because I 
think the desire for people to have children is tremendous.  I want to support in any way possible providing 
opportunities for people who are not able to have kids to take a step that will allow them to enjoy the benefits of 
a family, as I do and my parents did and so on. 

This bill is offering people a choice.  There is nothing forcing people to take up a surrogacy arrangement.  It 
might even be mandatory for people who make that choice to be informed about and to understand all the 
possible implications, a number of which have been mentioned tonight, attached to the potential to have a child 
and to enjoy that child for the rest of their lives.  The key issue for me is people being able to make an informed 
choice.  It is important that measures be put in place.  The Minister for Health may well highlight in his closing 
remarks that it will be an informed choice and people will be in a position to make the right decision and know 
the exact path they are taking.  

There is no doubt that issues have been raised that might make us think about not supporting this bill.  However, 
they are not strong enough to dissuade my view.  The strength of my stand for the bill is to support people who 
are unable to have children, because I know what a wonderful thing it is, and I want to support in any way their 
scope to take the same path. 

MR J.H.D. DAY (Darling Range) [7.45 pm]:  This Surrogacy Bill was described by the member for Central 
Kimberley-Pilbara earlier in the debate today as a fringe issue and one that should be very much down the 
bottom of the list of priorities for this Parliament.  No doubt, for the overwhelming majority of people in the 
community, the issues considered within this bill are not ones that will impact heavily on them.  However, as far 
as I am concerned, that does not mean it is an issue that should be ignored or very much put down to the bottom 
of the list of priorities of this Parliament.  The reality is, of course, that for a small number of people in the 
community - those who are not able to have children and who, in some cases, need another woman to bear a 
child for them - being able to access technology to enable them to have children is of crucial importance to their 
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lives and to their futures.  We have heard one or two examples in the debate of that being the case.  This 
Parliament should not be entirely consumed by legislation that affects only the broad mass of people in this state; 
it needs also to give due consideration to issues that may impact on only a small number of people but that are 
very important to those people.  In that context it is fair to say that this is more of a humanitarian issue.  
It is also important to appreciate that surrogacy is currently available to Western Australians who choose, and 
obviously who have the funds, to travel elsewhere to access such arrangements.  It has been possible to enter into 
a surrogacy arrangement in the Australian Capital Territory for more than 10 years or so.  I understand that 
legislation in Victoria, South Australia, Tasmania and Queensland establishes a framework for surrogacy.  It also 
has been possible for some time for people in Australia to travel to the United States and enter into particular 
arrangements within that country.  Obviously, it is far more expensive for people to do so, and the particular 
arrangements that exist, at least in some parts of the United States, would not be acceptable to most Australians, 
bearing in mind that in some cases they involve a commercial arrangement.  Therefore, it is unrealistic for 
Western Australia not to allow surrogacy arrangements to be put in place as long as they are settled on a non-
commercial and altruistic basis.  In recent times, there has been some discussion about the need for uniform 
legislation across Australia for surrogacy arrangements.  Comments to that effect were made by the 
commonwealth Attorney General, I think about a month or so ago, and there is a good argument for that to 
occur.  The important point for this state, however, is that we have a framework by which to regulate and control 
surrogacy arrangements.  The overall purpose of this bill is to put in place such a framework.   
The legislation we are considering has had a long gestation, if I can use that analogy, perhaps a bit 
inappropriately considering the subject.  It is worth looking at the history of surrogacy to a certain extent.  The 
Select Committee on the Human Reproductive Technology Act 1991 reported in 1999 and made 
recommendations for legislation on surrogacy and for amendments to human reproductive technology 
legislation.  Towards the end of 1999, I tabled, as the then Minister for Health, a government response to the 
recommendations of that select committee.  It was recognised at that time, as it is now, that the issue of 
surrogacy was somewhat complex, and it would take some time to develop appropriate legislation.  In 2000, a 
working party was appointed within the Department of Health.  I recall having one or two discussions with that 
group as Minister for Health prior to the February 2001 election and the change of government.  We are now, in 
2007, finally considering the legislation that began its gestation at that time.  The legislation generally follows 
the recommendations of the 1999 select committee.  It is worth recording also that a select committee of this 
house in 1988 commented on and made some recommendations on this issue.  Therefore, surrogacy is not a new 
issue for Western Australia; it has been around for quite some time.   

There is a widespread view in the community that commercial surrogacy is not desirable in this state and, 
indeed, this country.  It is important to recognise that this bill does not provide for commercial surrogacy 
arrangements.  A very good article was published by Dr Tom Frame, the Anglican bishop to the Australian 
Defence Force, in Quadrant of June 2003, in which he outlined seven reasons that commercial surrogacy is not 
appropriate.  I recommend that article to any person with an interest in this issue. 

It is, of course, important that any persons who are considering entering into surrogacy arrangements, whether it 
be the commissioning parents, or the woman who will be bearing the child, and her partner, consider the issues 
carefully and receive appropriate counselling.   

I believe this legislation establishes an appropriate framework for surrogacy arrangements.  During consideration 
in detail, we will have the opportunity to elucidate some of the important matters that we believe need to be 
considered.  Bearing in mind that the purpose of this legislation is to establish a framework for altruistic, non-
commercial surrogacy in Western Australia, and bearing in mind also the comment I made earlier that it is 
possible for Western Australians to access surrogacy arrangements elsewhere, I believe this bill should be 
supported.   

MR G. WOODHAMS (Greenough) [7.51 pm]:  Mr Acting Speaker (Mr M.J. Cowper), in speaking on the 
Surrogacy Bill 2007, I am aware of the time, and your responsibility, and mine in the next few minutes, as chair, 
so I will not speak for long, and you will perhaps allow me to then run over and swap places with you.   

Like many people in this house, I am very blessed, and proud, to be a parent.  I believe that being a parent is the 
most important job that I have.  It is a responsibility that I do not take lightly.  Most parents that I know have the 
same view with regard to their children.  Those of us who have children are very fortunate human beings.  I got 
married reasonably late in life.  I was in my late 30s, and my wife was only one year younger than me.  When we 
decided to have children, I was over 40, and my wife was 40.  I hope members will pardon the expression that I 
am about to use, but when we decided that we wanted to have children, we decided that we would give it our 
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best shot.  Luckily, our best shot was an accurate one.  I am not trying to be facetious or clever.  We were very 
blessed, as I have said.  We have a 14-year-old daughter, who continually keeps us on our toes and makes us 
very happy.  The greatest thing any person can do in life is have children.   
However, there are people in this community of Western Australia who, for a range of reasons, on which I do not 
need to elaborate, are not able to have children.  One of the great benefits of being a member of this place is that 
we can be informed by the comments of other members.  I have found it very interesting to listen to the 
comments of members on surrogacy and this particular piece of legislation.  One of the issues that has helped 
inform me is adoption.  I know many couples who have attempted to adopt children because they have not been 
able to have children of their own.  That has been a long and taxing process for some of those couples.  One 
couple, who live in Geraldton, have still not been successful in adopting a child.  They are now looking overseas, 
because although not a great number of children are available for adoption overseas either, the number is greater 
than in Western Australia.  Surrogacy provides an opportunity for people who are not able to have a child, or to 
adopt, if surrogacy is their inclination and fits in with their beliefs.  For some people, surrogacy does not fit in 
with their beliefs.  However, it will provide people with another choice.  

I return to the issue of adoption.  Many members of this house would know people who have been adopted.  The 
member for Wanneroo said that she was adopted, I think, when she was 25.  I am happy to be corrected if I am 
wrong in that instance. 

Ms J.A. Radisich:  I think she said she adopted her father of choice when she was 25. 

Mr G. WOODHAMS:  I think that is what she indicated was on her birth certificate.  

Ms J.A. Radisich:  That was the choice she made as an adult. 

Mr G. WOODHAMS:  Obviously, a lot of issues also arise for children who are adopted.  I know of one person 
who was not aware that he was adopted until he was about 16.  He tried for many years to resolve that 
circumstance.  He is now over 60, and he has been able to find out the name of his biological mother, and has 
written to her, but as yet she has not corresponded back.  I am not suggesting that this surrogacy bill will create 
confusion for a child that has been born by a surrogate mother.  However, at some point in that child’s life, the 
child may try to find out about his or her birth mother.  I do not know whether, when the child grows up, the 
child will be given total access to the surrogate mother.  I have read the explanatory memorandum, and the bill, 
and I do not know what the bill intends or suggests in that respect.  One question that I have, and which we can 
leave until the consideration in detail stage if the minister would prefer, concerns how children born of surrogate 
mothers will be able to access those people later in their lives when they realise the circumstances of their birth, 
and what the minister feels might be some of the implications of that action.  I do not mind if the minister 
interjects now.   

Mr J.A. McGinty:  The trend over the past 10 or 15 years has been that a child has the right to know.  When I 
was a student, people used to make donations to the sperm bank on the condition of anonymity, but we now 
know that genetics is a very important part of life and health.  People want to know their genetic make-up.  There 
is an understanding that they have that right.  Legislation has generally been changed in all these areas to ensure 
the right to know.   

Mr G. WOODHAMS:  And what about the right to access the surrogate mother to talk as the minister and I are 
talking now; that is, to have a conversation? 

Mr J.A. McGinty:  Of course, subject to both parties consenting.   

Mr G. WOODHAMS:  I thank the minister.  We live in an increasingly litigious society.  I have been through 
the second reading speech and the explanatory memorandum.  I have some concerns.  People often challenge 
things.  A lot of money speaks a lot, if I can be that crude.  I have some concerns about the surrogate mother.  I 
realise that she will have a legal entitlement to the child if she decides she wants to keep the child.  What about a 
theoretical case in which the intended mother and father are very wealthy and want to take the matter to the nth 
degree to claim the child?  While I appreciate the intent of the legislation and what the minister has suggested in 
the explanatory memorandum, I will seek more express ways in which this legislation can protect both parties as 
society moves forward.  That is very important.  In saying that, I believe that the minister has recognised that 
intention with this legislation; that is, that our society is always changing.  We are not stuck in Dickensian 
London.  There are some things that we need to do to acknowledge the broad group of people who live in our 
society.  The minister has a good legal background and would understand that people try to find loopholes - in 
this case, it would be from the point of view of either the surrogate mother or the intended mother.   
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Mr J.A. McGinty:  Just on that issue, there has been some debate on this bill tonight about whether the birth 
mother should be required to give up the child if that child is the genetic material of somebody else, which would 
normally be the case.  Do you have a view on that?  Should she be compelled to give up the child if she decides, 
having given birth to the child, that she wants to keep the child?   

Mr G. WOODHAMS:  The minister is asking my personal opinion.  I do not believe that she should be 
compelled to do so.   

Mr J.A. McGinty:  That is what the bill says at the moment. 

Mr G. WOODHAMS:  Yes, I understand that.   

Mr J.A. McGinty:  Other members have raised a different point of view.   

Mr G. WOODHAMS:  I suppose we all have our own criteria for these things.  If my wife and I were not able 
to have children, we would have our own criteria for a surrogate mother.  I do not mean that the surrogate mother 
would have to do certain things for us but rather that we would have criteria that would need to be met in 
selecting an appropriate surrogate mother.  I know that legal advice and counselling is suggested in the 
Surrogacy Bill, including requirements that counselling and independent legal advice be obtained prior to 
assisted reproductive technology services being provided in connection with the arrangement.  I understand that 
intent.  However, because we are all different and we would want the ideal surrogate mother to give birth to our 
child, we would all want a different outcome in terms of who that surrogate mother might be.  One question that 
I have concerns how, in supporting this bill, we can take this matter forward as a society in terms of providing to 
the couple who are not able to have a child as much assistance as possible in determining what they should be 
looking for in a surrogate mother.  This again begs the question about the whole commercial side of things.  I am 
glad that this bill does not involve, in any sense, negotiating with the commercial world to find a surrogate 
mother.  To me, it once again begs the question of whether a black market will develop.  People will find all 
sorts of ways to get around legal requirements, so we have to be vigilant in taking this legislation forward.  
Although this legislation might be appropriate in 2007, I suggest to all members of this house that it will 
probably need to be revisited in 2020 because of changing technologies and community expectations.  I know 
that that is what Parliament does.  We certainly could not have debated this bill in 1904, for argument’s sake, 
because it would have seemed like science fiction then.  I am mindful of that.   

Mr J.A. McGinty:  Every one of the couples to whom I have spoken who would like to use this legislation have 
found either a sister or a best friend to act as a surrogate for them.  As a result of private understandings based on 
friendship or kinship, someone has offered them this tremendous gift of nine months of their life to bear their 
child.  It may become an issue but I have not seen it in practice.   

Mr J.B. D’Orazio:  If that is the view, why not legislate to make it very narrow?  Why not make it so that it can 
be only through a relationship of kinship or close friendship, or that they must have some genetic material in 
common, rather than providing the opportunity of being outside that?   

Mr J.A. McGinty:  I am sorry.  We are cutting into the time of the member for Greenough.  I will answer that 
question by way of interjection when the member for Ballajura gets up to speak.   

Mr G. WOODHAMS:  I have a final comment to make in supporting this bill.  I am well aware that this bill has 
a range of moral implications for members on both sides of the house.  At the end of the process, it is a matter of 
personal choice.  The bill will provide people who cannot reproduce with a strong possibility of having a child.  I 
thoroughly endorse that.  However, for those who are not able to reproduce and who, for moral or religious 
reasons, decide that this is not for them as it would definitely go against their spirit, there is no compulsion for 
them to use this process.  It is a matter of choice.  This bill is about choice.  It will not compel anybody to do 
anything.  It will simply provide those who are not able to have children themselves with a way of achieving 
what many people believe to be one of the ultimate ways of having a fulfilled life; that is, to have children.  

MR J.B. D’ORAZIO (Ballajura) [8.10 pm]:  I rise to speak on this issue understanding the arguments on both 
sides of the fence.  I understand the great dilemma faced by men and women who cannot have children.  Coming 
from an ethnic background, I know of instances in which women have carried babies for their sisters because 
there was no other way of those women having a child.  I understand those pressures.  However, I am concerned 
about the legislation because of where it may lead.  I have a problem with the fact that a surrogate can carry a 
baby that has the independent gene material of a male and the independent gene material of a female.  I have a 
problem with that because if that is okay, the next stage will allow an embryo to be inserted that has egg material 
with all the DNA removed.  The DNA material may be obtained from a single cell from one of the genetic 
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parents, be it the mum or the dad.  Why would we not allow that?  That seems to me a far better arrangement 
than getting independent gene material from two outsiders who have nothing to do with the person carrying the 
baby.  I have a problem with that, because I strongly oppose that in the embryonic side of the equation.   
I sympathise with couples who have no alternative and believe that they should have some way out.  That is why 
I ask the question: why has the government not restricted the provisions of the bill?  If the provisions of the bill 
were narrower, I would be inclined to support it.  I would have no problem supporting the bill if it were a means 
of legitimising arrangements that already occur out of love for a sister, other relative or close friend.  In those 
circumstances, surrogates sometimes go to extraordinary lengths to perform acts of love for other people.  
However, I have a problem with opening up the whole area of surrogacy.  The problem with this bill is that it 
legitimises surrogacy, and I am worried about what will happen next.  This debate is a bit like the stem cell 
research debate.  When I stood in this place not so long and said that the stem cell research bill contained a 
clause that would allow the genetic material of a pig’s egg to be put with a human’s genetic material, everybody 
laughed at me.  Guess what has happened?  That is exactly what they are talking about doing in England and 
America.  If this bill is passed, we will open up the area of surrogacy and that scares the living daylights out of 
me.  I do not want to open that door for fear of what might happen down the track.   
Why do we need this bill?  This issue was considered in 1988 and 1999.  Informal surrogacy arrangements 
already exist.  There is no legislative protection for the people involved in those arrangements.  Indeed, they 
have not been needed.  This legislation is too wide and open.  It will allow for too many scenarios that will create 
a problem in the future.  I am dead scared that as technology evolves we will all live to regret the passage of this 
bill.  I acknowledge that we must move with the times.  However, we are talking about creating human life.  I do 
not want to be a part of that process if it is done in a way that jeopardises the foundations of our society.  When 
legislation legitimises taking the genetic material from two strangers, inserting that material into a surrogate 
mother and allowing that surrogate to hand over the baby to two people who have nothing to do with the baby, 
we will have a problem.   
If the provisions of the bill were narrower or much tighter, I might have some sympathy for it and be inclined to 
support it, even though I would still want some guarantees.  I had discussions with the Minister for Health’s staff 
and they told me that the possibility of using embryos that are created by using the genetic material of a cell of a 
person and putting it into an egg that has had its material removed would be impossible.  For those who do not 
understand, I am talking about a Dolly-the-sheep scenario in a human being.  That is where we are headed, 
whether members like it or not.  This bill legitimises surrogacy.  That is the first step.  The member for 
Dawesville spent half an hour trying to convince me that it does not legitimise surrogacy.  However, the 
legislation goes too far in that genetic material from outsiders can be used in the process.  If the provisions of the 
bill were tighter, I might be inclined to support it.  As it is, it is too open slather.  

Dr K.D. Hames:  It is not open slather.  
Mr J.B. D’ORAZIO:  I do not feel comfortable supporting the bill because its provisions are too wide.  If the 
provisions were narrower, I would have some sympathy for it.  Everyone knows that instances of surrogacy have 
happened without legislation.  No-one has jumped up and down about it.  Most of those arrangements have had a 
positive outcome.  I am not aware of one that has not worked.  Why do we need legislation?  This type of 
legislation must be narrower.  It is far too open.  If the bill clearly stated that there had to be some connection -  

Mr J.A. McGinty:  What do you say to the argument that all you are doing by opposing this is forcing Western 
Australian couples into the expense of relocating to the ACT where they can have exactly what we are proposing 
here?  Why can’t they have what is available in the ACT, which is the Senator Stephen Conroy scenario?   

Mr J.B. D’ORAZIO:  If we apply that to our law making, we would always find a scenario somewhere else that 
could be applied here.  We are debating what we want to happen in our society.  I do not want the bill to go as 
far as the minister has proposed.  I would consider supporting it if the provisions were tighter.  By that I mean 
reducing the number of people involved in the process to those who have a genetic connection to either the 
surrogate mother and/or the parents.  I have a real problem going that one step further.   

MS J.A. RADISICH (Swan Hills - Parliamentary Secretary) [8.17 pm]:  I am pleased to offer a short 
contribution to tonight’s debate.  I take up the point raised by the member for Central Kimberley-Pilbara who 
asked why we are dealing with this type of legislation.  He posed that question some weeks ago.  In the first 
instance I agreed with him.  I believe that we are here to govern for the majority of people on important issues in 
health and education, community safety, water and so on.  Why should we deal with fringe legislation?  The 
more I thought about it the more I realised that it is our job to govern for not only the majority of people, but also 
the few whose voice is not always heard because of the majority’s needs and opinions.  If as members of 
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Parliament we do not take up the opportunity to give a voice to people who are not usually heard, who will?  The 
introduction of this surrogacy legislation is important.  Although it is anticipated to affect a small number of 
people in our community, it means a lot to those concerned.  That is something we should take on board.  

It is difficult to take a position on any legislation, but it is particularly difficult when that legislation deals with 
human life, because that issue is an emotional one.  When deciding on a position, I ask myself: who will this 
legislation help and who will it hinder?  When assessing who it will hinder, I try to assess what protections are 
enshrined in the legislation to overcome the obvious problems.  In this case we are looking at advantaging 
couples who cannot conceive naturally, which is very important for some people.  If there is something that we 
can do as a government to help make these people’s families complete and to satisfy a natural human need, that 
is a worthwhile ambition for us all.  It has been put that surrogacy legislation treats children as a commodity.  I 
do not think that is the case.  In her contribution to the debate, the member for Wanneroo suggested that there are 
plenty of fertile men and women in this state breeding like rabbits - they are my words - who should not be 
parents.  We in this Parliament have legislated to try to protect the children of those who should not be parents.  
We are in the process of introducing mechanisms, such as parental responsibility orders, to assist the number of 
people in our community who conceive children even though they have no means or desire to properly raise 
them.   

The flipside of that equation is today we are dealing with infertile couples who, more than anything, desperately 
want to complete their family and give life and joy to their married union through some such human activity and 
reproduce.  Clearly, this is not a subject in which I am particularly proficient or have any desire to participate in, 
but the point is that I might one day.   

Mr P.W. Andrews interjected. 

Ms J.A. RADISICH:  I knew that was coming. 

Members will know that I have had chemotherapy and radiotherapy and I do not know whether I can give birth.  
While I make light of that fact in this chamber tonight, because I am not in a space where that is a priority for 
me, at some point in my life it might be.  There are many women, in particular, but men as well, who have had a 
similar experience to mine and are either not sure or sure that they cannot reproduce in the natural way.  The 
surrogacy option gives them another option for how to grow their families in the future, and that is a noble 
ambition for this house to achieve through the passage of this legislation.   

It has probably become clear that I do support the principles enshrined in this legislation.  One fundamental 
principle is that these kinds of matters are all about the rights of the child.  That is dealt with by other means 
when the child comes into existence.  The fact is that in other states in this country and other countries around 
the world surrogacy legislation does exist.  We have to be practical when approaching these matters.  We cannot 
put our heads in the sand and say it is too difficult and if people want to go elsewhere to do it, that is their 
business.  We need to keep up with what is an accepted standard in other western democracies and make sure 
that we can offer the kind of legal and health systems for citizens in Western Australia who have the ambition to 
have a child by means of surrogacy, which clearly this legislation will achieve.   

I have been asked by a handful of my electors to support this legislation.  They have expressed to me the 
particular benefits that they hope this legislation will accrue to their family.  To date I have not been asked by 
anybody in my electorate to oppose the legislation.  However, it is a very small sample base and probably not an 
accurate one, given that when controversial bills like this come before the house, they tend to get media attention 
that can often create a lot of debate after the fact.  One could argue that daylight saving might be one of those 
matters, but clearly it is not in the same level of seriousness as this issue.   

We live in a world of ifs.  None of us knows what will happen to us as individuals in the future in terms of 
technology or where the community thought the community mind would go.  We can only make the best 
decisions today on the best available information.  If we benefit one, five or 10 couples in Western Australia who 
passionately want a family, it is a noble cause for us.  If we can ensure that the proper protections are put in place 
to give clarity in terms of the parentage and legal train that will inevitably follow for the children of these 
families, it is certainly a very good proposition that the resultant children will be brought into homes in which 
they are very much wanted and given the love and attention we expect parents to provide.   

MRS J. HUGHES (Kingsley) [8.24 pm]:  I support the Surrogacy Bill 2007, although I have some difficulties 
with protection for the actual biological parents of the child.  I will allude to that later. 

Members are very much aware that infertility is a growing problem.  It will not go away and it appears that more 
and more couples are confronted with this problem.  As the member for Greenough mentioned, we are also 
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finding that a lot of people are choosing to marry at an older age and, obviously, to have children when they are 
older, and fertility becomes an issue at that point.  Because a couple are older does not mean they cannot be 
marvellous parents.  It would be tragic if they reached the stage in their lives where they wanted children and 
were unable to have them.   

It is most important that a surrogate is psychologically assessed before entering into any contract.  If I were a 
woman who was unable to enjoy motherhood, my choice of surrogate would be important and I would choose 
that woman extremely wisely.  Like me, most women would look for a surrogate with whom they could have a 
partnership of heart, who was healthy and of sound mind and who understood what she was actually entering 
into.  It comes down to the intention of what surrogacy is about and the partnership in which the two women and 
the father involved enter into.  If a surrogacy contract was entered into with proper intentions, the problems that 
have been referred to in this house today would not arise.  I know that problems can occur, but we will find that 
the process will go much more smoothly than we anticipate.   

A surrogate is there for a reason; that is, to assist a couple to have a child, and that person’s heart must be in the 
right place.  Ninety-nine per cent of surrogates are not gushing women who, as soon as they are pregnant, have 
the need to possess the child that they are carrying in the full knowledge that it is not their biological child.  We 
need to give women some credibility in their understanding of what they are taking on when they choose to be a 
surrogate mother.  We should see these women as strong women who have a proper understanding of what they 
are doing.   

Another issue that has been raised in this debate is adoption and the rights of the birth mother.  In an adoption 
case, the birth mother is the biological mother.  In surrogacy, she would not be the biological mother and, 
therefore, would not have the same rights as the birth mother.  If a woman is having somebody else’s child, that 
child should be given to the parents to whom that child belongs.  That aspect should be strengthened in this 
legislation.  Birth is a very emotional time.  A woman might go through 10 hours of labour, and when she sees 
the child she thinks it is very exciting and wonderful.  However, as soon as the next day dawns, the woman 
would fully understand what has occurred and that the child does not belong to her.  It should not be 
underestimated that the people who are being denied are the actual biological parents.  It is very important to 
support the biological parents at the time of the birth.   

Dr K.D. Hames:  I raised that issue, as you know, and have been discussing it with the minister’s 
representatives.  There is an opportunity for us to look at introducing an amendment that does that.  I have been 
betwixt and between and I am chasing my wife to ask her to get her friends’ opinion on that.  What happens if it 
is biological parents, as in sperm and egg; what happens if it is only the egg donor, with the sperm from 
elsewhere; and what happens if it is only the sperm donor, with the egg from elsewhere?  How far do you take it?   

Mrs J. HUGHES:  If there were a genetic attachment to that child from either the mother or father, the child 
would belong biologically to those parents.  I do not think there needs to be 100 per cent biological ownership of 
the child.  If the father’s sperm were used, the child would belong to that man; there is no doubt about that.  
Certainly, the woman - I will not call her the mother - having the child for the couple would be having the child 
for exactly that reason; therefore, the child would belong to the biological parent. 

Dr K.D. Hames:  Do you think we should push for an amendment to the legislation? 

Mrs J. HUGHES:  I would support an amendment to compel the woman to hand the child to the biological 
parents.  I do not think it would work otherwise.  There would be too many shades of grey for the biological 
parents.  The surrogate would take all the power, when, in fact, the surrogate was supposed to step up to the 
mark in a partnership of heart to provide the child for the couple.  It is very important that the intention of the 
woman to act as a surrogate be recognised first and foremost.  These will not be commercial undertakings; they 
will certainly be true partnerships of heart.  I think that enforces the fact that the surrogate mother would be 
doing it for all the right reasons.  The joy for the surrogate mother is in giving birth, and that should be the way 
in which we interpret surrogacy.  We are not giving life.  In-vitro fertilisation already does that.  It does not make 
any difference whether the mother or surrogate goes through IVF.  The creation of life does not change.  It is 
really just the implementation of the creation of life and that life being put into a vessel through which a child 
can be given life.  It is pro-life, if people want to see it in that manner.  I love the idea that these couples will be 
able to have children. 

The legislation will prevent forms of extortion.  People who become desperate for children can be extorted 
emotionally and financially, and this legislation will prevent that.  I think that is a good thing.  The surrogate 
needs to be mentioned, because it is a wonderful gift that she is giving, and that should be acknowledged very 
openly.  There should be some good protections in place for the surrogate mother in case of a stillbirth or 
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miscarriage.  The issue needs to be looked at without being too cold.  The surrogate needs to be protected while 
she does the job that she will be doing, because that is exactly what she will be doing.  She will be giving 
something of herself; she will be giving her time, energy and health for somebody else.  She needs to be well 
protected from being sued in those instances during pregnancy and at delivery.  That is why the emphasis on the 
surrogate needs to be placed in the legislation.  The matters of the heart definitely need to go to the biological 
parents. 

This is choice legislation.  Not all couples who desperately want children will need to see a surrogate.  Some 
women have the capacity to have children easily and simply; it is second nature for some women.  I wish I were 
one of those women.  These women are wonderful vehicles through which couples can realise their potential of 
becoming parents.  I support the bill.  I support the measures by which the government will make surrogacy 
accessible in this state.  Driving people away and making surrogacy very difficult is fairly superfluous.  I 
watched the report on surrogacy that the member for Dawesville referred to.  It showed that some people travel 
all the way to the United States to find a surrogate.  It is imperative for a successful surrogacy that the birth 
parents have all the rights.  If those rights are enshrined in legislation, it will be very clear to the surrogate what 
she is entering into.  Wishy-washy legislation creates problems, because it is not direct.  It does not give the 
surrogate a clear message about her position and about what her gift encompasses.  It would also remove a lot of 
stress for the biological parents, and they could form a relationship with the surrogate mother without fear.  
Those sorts of issues are very important.  I am quite pleased that the legislation has been introduced in this place 
and that couples throughout Western Australia will be able to benefit from it.  I take my hat off to anyone who 
might choose to become a surrogate for a couple.  It is a wonderful gift to give someone.  If someone close to me 
needed a surrogate, I would not hesitate to become a surrogate. 

Mr R.F. Johnson:  Are you happy with the legislation as it stands?  Are you happy with every part of it? 

Mrs J. HUGHES:  I would like the rights of the biological parent to the child to be strengthened.  That is 
extremely important.  I would also like clear guidelines for the surrogate.  In that sense, I will be interested in an 
amendment to the bill. 
Mr R.F. Johnson:  You can bring an amendment. 

Mrs J. HUGHES:  Yes, I know, but it has already been discussed.  I support the legislation. 

MR P.W. ANDREWS (Southern River) [8.36 pm]:  The surrogacy issue is a most appropriate issue to bring 
before the house.  We cannot shy away from issues which might affect only a small number of people or which 
are controversial, or when we see greater issues that the house should pursue its time with.  The fact that the bill 
will affect only a small number of people is irrelevant.  It is very important to them.  As a point of comparison, 
the Human Reproductive Technology Amendment Bill will be debated in the house and, again, that is an 
appropriate bill to be brought before the house.  I will vote against it, but to simply say that I am against it and 
therefore it should not be brought in is ducking the issue.  We have to deal with these matters as they arise, as 
technology changes and as society changes.  I do not propose to run away from them.  On the issue of surrogacy, 
my mind is not as clear as some of my colleagues such as the member for Kingsley.  I thought the speech of the 
member for Swan Hills in support of the bill was excellent, yet I listened to my friend the member for Hillarys - 
Mr R.F. Johnson:  It was an excellent speech, wasn’t it? 
Mr P.W. ANDREWS:  It was an interesting speech, member for Hillarys. 
I am certainly in favour of dealing with these hard issues.  It would be cowardly of us to run away from them.  
We need to face them. 
The point that was made by the member for Alfred Cove is that this bill should be referred to a committee.  As I 
look around me, I see as good a committee as would be found anywhere in this state.  In this place there are 
people who have technical expertise from a medical point of view, people who have religious backgrounds and 
who take a religious moral stance and people who come from a small “l” liberal background.  There is a pretty 
good cross-section of the community in this place.  I think we are a pretty good committee within ourselves.  I do 
not see any need to refer the legislation to a committee.  I think the debate on these issues has probably been one 
of the highlights of the parliamentary year.  We have the right combination of people in this place to make a 
contribution. 

Mr J.A. McGinty:  It has in fact been to a parliamentary committee.  In 1999 there was a report on exactly this 
issue, which recommended this legislation. 

Mr R.F. Johnson:  But a lot of those members aren’t here anymore. 
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Mr J.A. McGinty:  Some of them are, and it would be interesting to see whether they are consistent with their 
views.  I am sorry for interrupting. 

Mr P.W. ANDREWS:  That is all right.  It is fair to say that the issue has had plenty of airing in one forum or 
another over the years.  We will go through the legislation clause by clause, which is when some very interesting 
debate will take place.  The position I take on most legislation is that if I do not personally agree with it and do 
not like it, I will not necessarily vote against it.  I take the point of view that people can make up their own minds 
on how they wish to live their lives.  The extent to which government should interfere should be fairly minimal.  
In these circumstances, what comes to mind are the matters the member for Swan Hills raised: how will it affect 
the people involved in the surrogacy and how will it affect the children?  The question to ask is how will it affect 
the people involved?  If it will have a positive effect for the birth mother and for the biological parents, and if it 
does no harm to the children, obviously we would support it.  If we took the view that it would cause irreparable 
harm to the child, we would not support it.  It comes down to our personal beliefs regarding the extent to which 
it will affect the children in a negative way and whether members can live with that when dealing with the 
legislation. 

The urge to have children is an interesting phenomenon.  Members will laugh at me I am sure, but recently I was 
playing with the Minister for Planning and Infrastructure’s beautiful little grandchild and during the rest of the 
day I felt quite miserable that my breeding days were finished and that my children were grown up.  My eldest 
child is 23 years old and the other two are 20 and 21 years old.  Although I try to treat them like children - in 
fact, I treat them like babies - they are actually adults.  I cannot treat them as children any more.  In other words, 
I have lost them as children.  I mourn that and I regret it.  I wish I could have them back as five-year-olds. 

Mr R.F. Johnson:  You will soon have grandchildren, I promise you. 

Mr P.W. ANDREWS:  No, I will not have grandchildren.  I was surprisingly morbid in some way for the rest of 
the day.  On the other hand, my wife never thought about having more than three children; she never gave it 
another thought after the third was born because she was not that way inclined.  If at the age of 51 I can feel 
miserable because my rearing days are finished and I have already had that experience, imagine how it must feel 
for a couple who cannot have children.  The desire to have children is overwhelming for some people, but not all 
people.  We can clearly see the desire to have the Surrogacy Bill passed.  That goes to the second question I 
asked regarding facilitating this legislation.  Taken from the point of view that the state should keep out of this 
and leave people to lead their own lives, we must satisfy the second criteria I talked about, which is: how will it 
affect the children?  Again, I listened to my friend, the member for Roe, when he was talking about who the 
child belongs to.  In the child’s mind, whom does the child belong to?  How will it affect the child as the child 
grows up?  When I was listening to the member, I thought about my sister, who is adopted.  My parents were 
smart enough to have said that enough was enough after having had four boys, and so they adopted my sister.  I 
cannot think of her in terms other than being my sister.  It does not mean anything to me that she was adopted.  
She was told that she was adopted on the first day that she was brought home, and it was reinforced to her as she 
grew up.  She always knew that she was adopted.  However, she always had the desire to know who her birth 
mother was, which is natural.  She found out who her birth mother was and met her, and she also found out about 
her biological father.  She satisfied that desire.  She knew who she was and where she had come from, but she 
also knew who she belonged to.   

I am not sure, but I think it will be the same case with surrogate children.  A surrogate child will want to know 
his or her birth mother and the various permutations in the biological relationship.  I think they will come to 
grips with that.  We all know that in some ways it is different from adoption, but in other ways I believe that the 
psychology will be similar.  However, I do not know that for sure because people are different.  Once a child is 
born and goes to the arranged parents, who knows what will happen?  The same situation can be looked at 
regarding someone who marries and has a child and one of the partners dies and another partner enters into the 
relationship.  All members are aware of the many combinations of families that exist.  In the second point of my 
criteria regarding doing damage to the child, I do not think it would be any more of a controversy than that 
which exists currently due to adoption.  I wish I could say that I was absolutely certain about that, but I cannot. 

I am philosophically opposed to in-vitro fertilisation, but it is an essential part of surrogacy.  Therefore, will I 
oppose the bill because I oppose IVF?  No, I will not.  I will support the bill at the second reading stage because 
I think that is appropriate.  There might be some devil in the detail, and we will go through it clause by clause 
and make an assessment on that.  We have spoken about an aspect of the legislation that worries me.  The birth 
mother, rather than the biological parents, will have the right to retain the child.  I am fairly confident that that is 
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the right way to go, but I am prepared to listen to the debate and hear other members’ opinions on that matter.  
From what I have heard, I believe some amendments will be moved regarding that. 

Ms S.E. Walker:  You may be repeating yourself, but why do you think that is the right way to go? 

Mr P.W. ANDREWS:  I disagree with the member for Kingsley’s point of view.  Obviously I have never given 
birth.  However, a woman who has had a child grow inside her and who has given birth might or might not be 
thinking about whether the baby is not technically her biological child.  Some women will enter into a surrogacy 
contract with the best and honest intentions believing that when they give birth to a child, it will not be theirs to 
keep.  However, I believe many women will change their minds. 

Mr R.F. Johnson:  I can understand the argument from the biological parents saying, “You have got our child.  
You agreed to give up the child after nine months.  That is our child that you have just given birth to.  It is my 
husband’s sperm and my eggs.  You have kept our child.”  That must be terrible. 

Mr P.W. ANDREWS:  They will argue that, biologically, the birth mother is keeping their child. 

Mr R.F. Johnson:  Exactly. 

Mrs J. Hughes:  The biological parents would be there at the delivery. 

Mr P.W. ANDREWS:  Maybe not.  It may be that halfway through the pregnancy the birth mother might 
change her mind.  These are all the issues that must be dealt with.  I am prepared to listen to what other members 
have to say about it, but I could not imagine the biological parents going to a hospital and dragging away a baby 
from a birth mother. 

Ms S.E. Walker:  I can. 

Mrs J. Hughes:  I don’t have a problem with it.  Maybe you should ask more women. 

Mr P.W. ANDREWS:  There are women in the chamber; let us hear from them. 

Mr G. Snook:  It is difficult because the natural female hormonal instinct of the woman carrying the baby would 
be to keep the child.  I imagine that that is natural. 

Mrs J. Hughes:  Who says that it is natural?  If a woman enters into an agreement and she understands her rights 
from the word go, I don’t see a problem with that natural concept.  It is lovely that men think women cannot 
think beyond what it is they are setting out to do because of their hormones, but I think they can. 

Mr G. Snook:  My point is - and it is not contrary to what you are saying - that it is natural for women to carry a 
child and therefore there must be a natural instinct for that to occur, like the member was saying.   

Mr P.W. ANDREWS:  It is just a bit too illogical for a person who has gone through all that to in every case 
say, “Oh, this is biologically not mine; I can mentally distance myself from it.” 

Mrs J. Hughes:  Not all women would choose to be surrogate mothers. 

Mr P.W. ANDREWS:  I am saying that there will be some.  

Mr J.B. D’Orazio:  Do you not think that this might actually cut to the whole core of the question?  We are 
trying to create a situation that is against the natural instincts of society.  Is that not a problem?  If we can’t agree 
in here, why the hell are we doing it?   

Dr G.G. Jacobs:  What about the effects of oestrogen, progesterone, oxytocins, the actual birth process, the 
bonding process and the issues associated with the hormonal changes that occur with pregnancy, such as 
lactation and the desire to breastfeed.   

The ACTING SPEAKER (Mr G. Woodhams):  I get the impression there will be a consideration in detail 
stage.  I think the member for Southern River has been most generous in accepting interjections.  

Mr P.W. ANDREWS:  Thank you, Mr Acting Speaker; I was most generous in allowing my colleagues to 
interject, simply because they represent the different points of view and the different possibilities.  I caught only 
half of what the member for Ballajura said, but I think he referred to a natural process.  Is surrogacy a natural 
process?   

Mr J.B. D’Orazio:  Of course it’s not part of the natural process.  That is the whole point: this is wrong 
legislation.  We are trying to impose on our society something that is not natural.  
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Mr P.W. ANDREWS:  Therefore, the member obviously opposes the legislation.  To summarise all that went 
on with what members said, I am not sure that all women will behave in the same way.  In fact, I think they will 
behave in very different ways.  That is the issue we must address.  At this point in time, I will come down 51 per 
cent, if I can phrase it that way, on the side of the birth mother retaining the child in the case of a dispute.  I am 
very happy to listen to other members, and I am sure they will have different opinions on it.  If we accept that we 
must have a bill, it is appropriate that it provide a legal framework for surrogacy arrangements.  

I have a couple of questions for the minister.  One is that, if the child were handed over and the arranged parents 
died for some reason, would it be possible for the birth mother to have a higher moral right to take that child as 
her own?  Where would that leave the child in terms of adoption and so on?  We have covered the obvious things 
in favour of the bill; that is, it will stop the commercialisation that occurs in other countries and leave it in the 
hands of the people who are involved in it directly, and it will help to avoid the use of agencies and so on.  There 
is much to be considered during consideration in detail, and I look forward to that.  In light of all the tentative 
points I have just made, I support the second reading of the bill.  

MR M.W. TRENORDEN (Avon) [8.57 pm]:  I am in something of a quandary with this bill, I must admit.  I 
have been a member of this place for quite a number of years and I find myself unprepared for this bill, primarily 
because my electorate has been silent on it.  There has been minimal feedback to my electorate office, and that is 
unusual for my electorate.  On the more difficult and very bitter debates such as the abortion debate held in this 
chamber a few years ago, my constituents made it very clear to me where they understood that I should stand.  
History will show that I voted for the woman’s cause.  In fact Diana Warnock made me a member of the 
sisterhood at the time.  I made that decision, not from my own morals, but because of a very strong 
representation from my electorate.  This time that representation is absent.   

I have personal views on this bill.  A few members may not know my history.  In 1982 I divorced and won full 
custody of my children.  At the time, I think my youngest was six.  I raised my children until they left home.  I 
am still unmarried.  My feelings were so strong on the issue that no female friend of mine ever stayed at my 
house during that period.  That was a decision I made that I felt was important, not only as part of my 
commitment to my children but also out of consideration for my children’s feelings on the basis that my ex-wife 
was not there.  

I fully understand any individual who is on this earth with no ability to have children.  I consider that to be a 
terrible penalty for any individual to bear.  My children are at the top of the tree as far as I am concerned.  I am 
sometimes criticised by people close to me that we are too close and I am too lenient on my children, and all 
those sorts of things.  Personally, I do not care a lot about that criticism, because my children are very close to 
me, albeit they are no longer children; they are all over 30.  I understand the motivation of people wanting to 
have children.  I also understand, because I have been here for many years, that bills do not always fulfil the 
intent that people want them to fulfil.  The motivation to do the right thing by allowing people to be parents is a 
pure motivation.  Adoption as an avenue to have children is quickly drying up.  People cannot go out and seek a 
child to adopt within Australia.  We have all read a great deal about the difficulties - almost the impossibility - of 
adopting a child outside our own nation.  It is getting to the stage at which surrogacy is one of the few options 
open to some people to have a family.  However, it is a topic that raises a raft of issues.   

I can see Hon Barbara Scott at the back of the chamber, whom I was speaking to over tea.  She sought to prod 
my conscience so that I would think about this for a short period, because the bill has not fully exercised my 
mind.  A few members of this chamber are doing other things that are fairly important and I am desperately 
trying to deal with other matters that are important to this chamber and that require a good outcome.  That is no 
excuse; most members are in that position all the time.  However, it raises important issues.  As a result of Hon 
Barbara Scott playing around with my conscience, I wondered, first, should it be discovered while the child is in 
the surrogate mother’s womb that it has a serious physical or mental defect, and the natural mother, if that is the 
correct term -  

Mr R.F. Johnson:  Biological mother. 

Mr M.W. TRENORDEN:  Will the biological mother have the opportunity to say that she does not want to take 
that baby?  That will have really serious implications.  The circumstances of the arranged parents may change 
during the nine months of pregnancy through divorce, bankruptcy or mental problems.  There is a raft of issues 
that we can all list that may motivate people to change their minds.   

The other thing is that, from my experience of women - which, unlike you, Mr Acting Speaker 
(Mr G. Woodhams), is fairly limited -  
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Mr J.B. D’Orazio:  That is a nice insult!   

Mr M.W. TRENORDEN:  I do not think it is an insult at all.  Why would that be an insult?  It is like the old 
argument about which deckchair on the Titanic we might be sitting on.   

It is a significant event for a male to watch a woman give birth.  I am 58 years old.  I have watched the birthing 
process, not only with my ex-wife, but also with my children.  I wonder how some of these surrogate mothers 
will feel after they have given birth.  Under this bill, the surrogate mother will be given the right to decide not to 
release the child.  However, the problem is that the egg may have come from a source other than from the 
surrogate mother.  That may give rise to an argument about who is really the mother.  If a woman has given birth 
to a life, does that make that woman the mother?  If a woman has supplied the genetic material for a child, does 
that make that woman the mother?   

I am undecided on this bill at this stage.  It is not often I say to this house that I am undecided on a bill.  I will 
listen to the debate with interest.  I believe the bill is likely to have some unintended consequences.  For 
example, if the surrogate mother finds out that the child has a defect, will the biological parents be able to say 
that they do not want that child, and they will find another surrogate mother and repeat the process until they get 
their perfect child?  That is not an option for natural childbirth.  That issue concerns me.  In my heart of hearts, I 
believe the driving factor in my decision on this bill will be whether I will be able to look into the eyes of a 
person and tell that person that he or she cannot have a child.  Being a father is the most important thing that has 
ever happened to me.  I would not like to take the right to be a parent away from any other person.  However, I 
warn members of the house with absolute certainty that the passage of this bill will have unintended 
consequences.  We need to be aware that once we start this process, we will need to deal with those 
consequences, because we will not be able to turn back the clock.   

MR P.D. OMODEI (Warren-Blackwood - Leader of the Opposition) [9.02 pm]:  As many other members 
have said also, some of what I have to say on the Surrogacy Bill 2007 has probably been said before.  Having 
read the bill, and considered the consequences of the bill, I cannot in all conscience support this legislation.  I say 
that for the following reasons.  Is this bill about the couple who wants to have a child through a surrogate 
mother, is it about the surrogate mother, or is it about the child?  Which one is the most important?  I believe that 
the person who is most important is the child.  Clause 13 of the bill deals with the importance and interests of the 
child.  I will come to that later.   

It is a very complex situation, and there are many permutations.  Other members have already addressed that 
issue, and I will as well.  To give one example, the bill does not permit for-profit surrogacy arrangements.  
Clauses 8 and 11 of the bill provide that the parties to a surrogacy arrangement can agree to the payment of 
reasonable expenses only.  That begs the question of what are reasonable expenses.  Reasonable expenses may 
vary according to who the couple is, or who the surrogate mother is.  The member for Avon has mentioned the 
example of unwanted children.  If a multiple birth occurs, will the couple have the right to say to the surrogate 
mother that they want only one twin, or one triplet?  Will the birth mother then be forced to take the other child, 
or children?  That would make the child a tradable commodity.  That is anathema to me. 

The ACTING SPEAKER (Mr P.B. Watson):  Order!  I ask members, and people in the gallery, to keep their 
conversations down, please.  Hansard is finding it difficult, and so am I, to hear what the Leader of the 
Opposition is saying.   

Mr P.D. OMODEI:  Do you want me to raise my voice, Mr Acting Speaker?   

The ACTING SPEAKER:  That is much better, Leader of the Opposition; thank you. 

Mr P.D. OMODEI:  I think we have missed the point.  The point must be the child, and what the child will 
think five or 10 years down the track, or as an adult.  If a child has been conceived as a result of a sperm 
donation, the child may have the traits of the mother but not know anything about the father.  The member for 
Avon mentioned the issue of a surrogate mother who gives birth to a child with a disability.  The other issue is, 
as I have said, multiple births.  We all know people close to us who have sought to have a child for many years, 
and all of a sudden, during the IVF process, or even after IVF, have conceived their own child.  What will 
happen in the case of multiple births?  What will happen in the case of a child who has a disability?  It may be 
cerebral palsy, Down syndrome, or whatever.  Will the parents of that child have the right to say they do not 
want that child because it is disabled?  What will the surrogate mother do in that circumstance?  This legislation 
throws up so many complexities that in the end we must question whether this bill should become law.   
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Dr K.D. Hames:  I know how close you are to your children.  Suppose you had not been able to have those 
children yourself, and the only way you could have had those children was by having your sister, or someone 
else, carry those children in her uterus.  Would you want to go through that process and have the children that 
you have, or would you say no, that is not the right thing to do?   

Mr P.D. OMODEI:  I think the comment from the member for Dawesville is simplistic, in that he has thrown 
up one option.  There are many other complexities, such as whether the mother or the father is barren, or whether 
both the mother and the father are barren, or whether the person has a sister who is willing to act as a surrogate.  
We would need to deal with each situation as it arose.   

Another issue is reasonable expenses.  What legal recourse will be available for the parents - the sponsors of the 
child - to recoup any reasonable expenses if the surrogate mother decides to keep the child?  Of course, 
“reasonable expenses” is not defined in the bill.  They may vary according to how wealthy the parents are and 
where they live.  Another issue is same-sex couples.  Under section 23 of the Human Reproductive Technology 
Act 1991, same-sex couples are not eligible to access IVF treatment.  That begs the question of whether that 
could be challenged by a same-sex couple under the discrimination laws.  That has not been addressed in the 
legislation and is another complexity.   

The other issue is that of the sperm donor being a parent.  I have documentation concerning a woman who 
questioned who her father was.  She obviously had the traits of her mother.  When her mother was 32 years old, 
she was single and was worried that she would not have any children, so she was impregnated with sperm from a 
donor.  When the child grew up, she was angry that somebody had made that decision.  She wanted to know who 
her father was and she wanted the ability to track down her father.  The children born in these circumstances 
have not been considered in this legislation, apart from in clause 13, which plainly states that when making any 
decision about parentage, the court must regard the best interests of the child as being paramount.  I do not think 
that the legislation concentrates enough on the child’s interests being paramount.  If the child’s interests were 
considered, we would not have this legislation.  In the end, the bubbly child will grow into an adult who will 
start to question his or her origins.  Another matter is that of children who are exposed to harm through a failed 
surrogacy arrangement; that is, one that has broken down.  What about the rights of the child in minimising harm 
to that child?  Not enough is said in the legislation about that.   

How many surrogacy arrangements will require this kind of legislation?  Why is this legislation absolutely 
necessary?  That is a question that I cannot answer.  I do not want to deny people who want a child the right to 
have a child.  In the end, the last option for people who cannot have a child of their own is to adopt a child.  That 
might be heartrending for them.  A lot of children are unwanted wards of the state, even in this state, and they 
require parents.  It is a very complex issue.   

There is also the question of whether the Western Australian Reproductive Technology Council should have an 
oversight function for these arrangements.  Who will have oversight of this legislation?  Which body will have 
oversight of surrogacy arrangements?  There must be a legislated body to make sure that the whole gamut of 
options has some kind of oversight.   

Mr R.F. Johnson:  You have that with adoptions.   

Mr P.D. OMODEI:  That is certainly the case with adoptions, but I cannot find that sort of arrangement here.  
At best, the Reproductive Technology Council has some passive oversight of the legislation.  This bill should 
require the Reproductive Technology Council to exercise active oversight of all aspects of the provision of 
surrogacy that involve human reproductive technology.   

I am very concerned about this legislation.  I went through the bill and the second reading speech.  The second 
reading speech states - 

The bill provides a mechanism for a judge of the Family Court of Western Australia to make an order 
transferring legal parentage of the child to the arranged parents in certain circumstances.  

The requirements for a parentage order include - 

the arranged parents must reside in Western Australia and must have met the criteria for the 
use of IVF procedures set out in the Human Reproductive Technology Act;  

There is a school of thought that this would be contestable under discrimination laws.  The speech continues - 

the application cannot be made until one month after the child’s birth and must be made within 
a year of the child’s birth unless the court gives leave for the application to be made later;  
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The member for Roe spoke about lactation, hormonal activity and other sorts of things that mothers go through 
in giving birth to a child.  Bonding occurs between a mother and a child.  The application cannot be made until 
one month after the child’s birth and must be made within a year.  That bonding would have taken place within a 
year.   

Dr G.G. Jacobs interjected. 

Mr P.D. OMODEI:  Exactly.  The mother has breastfed the child and all those kinds of things.  The child is, to 
all intents and purposes, the child of the arranged parents.  Their egg and sperm could have been used to create 
the child.  However, the surrogate mother can deny them the opportunity of having that child.  This would create 
trauma.  The second reading speech continues - 

the birth parents must freely consent to the order being made;  

the child must be living with the arranged parents;  

all the parties must have received counselling and independent legal advice about the effect of the 
orders; and  

the order must be in the best interests of the child.  

I went through the various clauses of the bill.  The explanatory memorandum to the bill outlines that under 
clause 6 - 

. . . the birth mother should not receive a material benefit or advantage because of her involvement in 
the surrogacy arrangement, but that she should not be out of pocket for expenses reasonably incurred by 
her because of the arrangement.  

She must not be out of pocket.  However, what are out-of-pocket expenses?  What are reasonable expenses?  
Reasonable expenses could be totally different from one case to another.  The reasonable expenses could breach 
the legislation, as under clause 9 it is an offence for a person to seek or receive a payment or a benefit.  There is a 
fine line between what is a reasonable expense and what is somebody seeking a payment.  Some people would 
be prepared to load their reasonable expenses, which would bring them under clause 9.  I will discuss clause 9 in 
a minute.   

Clause 7 is headed “Surrogacy arrangement not binding”.  The explanatory memorandum states - 

A surrogacy arrangement is not enforceable.  This means that a birth mother would not be forced to 
give a child to the arranged parents solely because this was agreed as part of a surrogacy arrangement.  

That is the nub of the whole surrogacy issue; in the end, the birth mother does not have to give up the child.  
That is apart from all the other complexities of this legislation.  There could potentially be up to eight people 
involved in the birth of the child: that is, the birth, or surrogate, mother and her partner; the commissioning 
parents; the sperm donor and his partner; and the egg donor and her partner.  In the end, the child’s rights should 
be paramount.  What will happen when a child asks who really are his or her parents?  The child has a right to 
know.  That is why I cannot support this legislation.  It is far too convoluted and complex to allow us to agree to 
it.  I know that there will be different points of view on this matter.  I respect everybody’s right to have a 
different point of view.   
The penalty for receiving a reward under a surrogacy arrangement is $24 000 or imprisonment for two years.  A 
court could find that a surrogate mother had received a reward when, in another place, it could be regarded as 
reasonable expenses.   

Mr M.J. Cowper:  Who is going to police it?   

Mr P.D. OMODEI:  Exactly.  Where does the legislation define what are reasonable expenses?  They could 
differ from place to place, state to state or country to country.   

I call clause 9 the broker clause.  Under this clause it is an offence for a person to seek or receive a payment or 
benefit if he or she is introducing parties.  That again raises a whole lot of complex issues.   
How do two people who want to have a child by whatever means - whether they use a sperm or egg donor - find 
someone who is prepared to be a surrogate?  The minute somebody puts their hand up and says that they know 
somebody who would be willing to be a surrogate they will be subject to a $12 000 fine or imprisonment for one 
year.  That is another complex issue that comes about as a result of this legislation.   
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Clause 10 is headed “Publishing willingness to make surrogacy arrangement that is for reward”.  If somebody 
inadvertently advertises, he or she is subject to a penalty of $6 000.  I call that the advertising clause.   
[Member’s time extended.] 

Mr P.D. OMODEI:  Clause 11 is headed “Services connected with surrogacy arrangement that is for reward”.  I 
call that the providing-a-service clause.  If somebody knowingly provides a service for reward, if that reward 
involves providing health services for the surrogacy and it becomes an unwanted surrogacy and it all goes bad, 
the penalty is $12 000 or imprisonment of one year.  Under our legal system ignorance of the law is no defence.  
However, some people could fall into this category.   
The next clause of interest is clause 13, which is headed “Child’s best interests paramount”.  It states that when a 
court makes a decision about a parentage order, it must regard the best interests of the child as paramount.  That 
clause should be dramatically expanded.  The most important aspect of this issue is the right of the child to self-
determination as he or she becomes an adult.  Clause 18 is headed “Contents of approved plan”.  An appropriate 
plan may deal with any matter relating to the child that includes the communication that the child may have or 
any other information that any of the parties provide.  At what age will this occur?  We know that a child may be 
held by the mother for 12 months and that an application cannot be made until that child is 28 days old.  There is 
also the requirement that there be appropriate counselling and independent legal advice.  The intentions of the 
bill are good because they seek to assist people who cannot have children.  However, it sets up too many 
complexities and, in the end, the children who are the product of a surrogacy arrangement will be damaged by 
this legislation.  The child of a surrogate arrangement will, at age 15, 18 or 20, seek to learn who his or her 
parents are.  Given the complexity of this issue, Parliament cannot agree to this legislation.  I mentioned already 
clause 20, which relates to multiple births.  The explanatory notes state that where a surrogacy arrangement 
results in multiple births, a parentage order can be made only if a parentage order is made for each living birth 
sibling.  In other words, there must be a separate order for each baby.  If a surrogate mother has three children 
through IVF, what happens when the couple for whom she is the surrogate decide that they want only one of 
those babies?  What will happen to the other two?  The legislation does not state what should happen in that 
situation.  Will the birth mother be forced to take those two children even though all she wanted to do was to 
help a couple who could not have a child?  Although I have some sympathy for people who want to have a child 
who, for all intents and purposes, is theirs genetically, this legislation falls far short of what is required.  
Surrogacy legislation must be far more prescriptive than what is contained in this piece of legislation.  On that 
basis, I cannot support the legislation.  

DR E. CONSTABLE (Churchlands) [9.26 pm]:  I have been a member of this house for almost 15 years and I 
must say that this is the most challenging legislation I have dealt with in that time.  The more I look at this issue, 
the less I understand it and the more complex it becomes.  The consideration in detail stage will be very 
important to me and to other members.  It is my intention to support the bill at the second reading stage.  
However, I will make up my mind about whether to vote in favour of the bill after we go through consideration 
in detail.  A lot has been said about this issue today.  I will not repeat those comments.  However, we are dealing 
with complex issues.  This bill is breaking new ground, which is why I find the issue so difficult.   

Surrogacy allows couples who cannot conceive naturally to have a child or children.  I am sure that members 
feel that such people should be given the opportunity to have a family, even if they do not support the legislation.  
We are all aware that many medical conditions make it impossible for some couples to fall pregnant.  In fact, it is 
estimated that between 10 and 15 per cent of couples who wish to start a family are infertile.  That is quite a 
large number.   

The ACTING SPEAKER (Mr P.B. Watson):  Members, this is a contentious piece of legislation.  I have 
listened to other members have their say and now I would like to hear what the member for Churchlands has to 
say.   

Dr E. CONSTABLE:  Many couples face a lot of heartache and spend a lot of money over many years trying to 
fall pregnant.  They may conceive a baby only to lose it during pregnancy.  They may try IVF or adoption which, 
as members have said, is becoming more and more difficult.  Surrogacy has become in this modern world 
another opportunity for people who cannot have children, and that is something we must consider seriously.  Of 
the 10 to 15 per cent of couples that are infertile, female infertility accounts for 60 per cent of the reasons that 
those couples cannot have babies.  A number of recent medical advances, such as IVF, have become particularly 
sophisticated and successful because they allow couples to have genetically linked children.  A woman’s ovum is 
combined with her partner’s sperm to create an embryo.  There is more than one type of surrogacy, which makes 
this issue complicated.  Members have referred to the various types of surrogacy.  One is traditional surrogacy 
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whereby the male partner of the infertile couple impregnates the birth mother by natural or artificial 
insemination.  After the baby is born, custody is transferred soon after birth.  The birth mother has a genetic link 
to the baby.  Gestational surrogacy is when an embryo is created using the sperm and ovum of a couple that are 
implanted in the uterus of a surrogate mother using IVF.  The child is born and custody is transferred soon after 
birth.  The third possibility is that all material - the ovum and the sperm - come from donors.  That in itself 
creates many complex situations and many what ifs.  What if the birth mother has a genetic link to the baby and 
decides that she wants to keep the baby?  A lot of what ifs have been mentioned already.  I have a list of 20 what 
ifs.  I will raise some of those during the consideration in detail stage.   
I suspect that surrogacy is the last resort for the commissioning parents.  For them it is an emotional experience, 
and one that has strong legal overtones.  After having tried to conceive a child naturally or through IVF, or after 
having looked into adoption, surrogacy is their last opportunity.  I cannot imagine being a surrogate mother.  I 
cannot imagine carrying a baby for nine months, giving birth to that baby and then giving it to someone else.  I 
can admire people for thinking about it, talking about it and doing it.  However, I would find it impossible to do.  
Giving up a baby is not a straightforward action for a woman.  I can understand the intellectual exercise of the 
potential surrogate mother and a commissioning couple discussing the matter.  I understand the intellectual 
exercise of deciding to do it.  However, I cannot understand the physical and emotional issues for both sides.  I 
find that very difficult.  Again, the consideration in detail stage will be very important for me to make up my 
mind finally on this.   
There have been a couple of interesting exchanges across the chamber about how a birth mother might feel after 
giving birth in a surrogacy situation.  I do not think it is as straightforward as the member for Kingsley thought.  
She has a different view from me, and I respect her view, but I find it very difficult to tune into her point of view.  
All parties are engaged in an intellectual agreement and an intellectual exercise with emotional overtones, but 
then for many months it becomes a physical and emotional matter.   

While we wish for any pregnancy to be a very healthy one and for the baby to be healthy, we know that is not 
always the case, and that in itself creates a large number of what ifs for me.  What if it is discovered that the 
baby in utero for just a few weeks is damaged in some way or has a disease?  I know that some members in this 
chamber would not agree that termination is a possibility, but legislation is in place that makes termination 
possible and legal.  What if the birth mother says, “I want to have a termination”?  What if the commissioning 
parents say, “No, we do not want you to have a termination”?  What if they say, “We want you to have a 
termination”, but the birth mother does not want to do that?  It is so complex and I could stand here for several 
hours and come up with many what ifs, which I will do at another time.  The more I think about it the more what 
ifs I come up with.  I want to be very clear in my mind about what we are doing.   

An incredibly complex range of issues - ethical, philosophical, medical, personal, emotional and, of course, 
legal - form the basis of this legislation.  I do not understand it all yet, but I hope I do by the time we get to the 
end of the consideration in detail stage.  I do know that it is not straightforward.  I appreciate very much the 
comments made by the member for Roe.  Again, they will be raised at another time, and I will not repeat them 
now.   

I agree with the Leader of the Opposition and others that we are talking about the creation of a child - a child 
being born and a child being raised.  We must be clear in our minds about that child, with the child’s welfare 
being uppermost.  Sometimes those words have been uttered when debating other legislation in this place, but I 
am not sure that we have always put the child first.  I want to be sure that that is what we are doing in this 
legislation.   

This bill may result in a complex situation for some children.  I will not go through my list of 20 or so what ifs, 
but I will raise them later.  Some have already been raised and I hope I will have the opportunity to participate at 
some length in the consideration in detail stage - I imagine it will be a lengthy debate - to raise the questions that 
I have.  Some answers might be easy, but others will be very complex.  I will not spend any more time on this 
second reading debate.  A lot has been said and I do not want to repeat what other members have said.  I look 
forward to the consideration in detail stage.   

MR B.S. WYATT (Victoria Park) [9.33 pm]:  My comments on the Surrogacy Bill 2007 will be similar to the 
member for Churchlands’ comments.  I do not intend to speak for too long.  The debate on this issue has been 
excellent and it has raised a lot of issues that I have not considered.  It has given me the opportunity to turn my 
mind to the regime that this bill is seeking to create.   

As the member for Churchlands said - and I guess I am in a similar position - I will never be a surrogate mother, 
and I consider it highly unlikely that my wife would ever be in that situation.  I guess my contribution will 



Extract from Hansard 
[ASSEMBLY - Tuesday, 8 May 2007] 

 p1762b-1799a 
Dr Kim Hames; Mr Terry Waldron; Dr Graham Jacobs; Mr Tom Stephens; Mr Rob Johnson; Ms Dianne Guise; 

Dr Janet Woollard; Mr Terry Redman; Mr John Day; Mr Grant Woodhams; Mr John D'Orazio; Ms Jaye 
Radisich; Mrs Judy Hughes; Mr Paul Andrews; Acting Speaker; Mr Max Trenorden; Mr Paul Omodei; Dr 

Elizabeth Constable; Mr Ben Wyatt; Ms Katie Hodson-Thomas; Dr Steve Thomas 

 [34] 

represent more of an intellectual one because I do not know anybody who has been involved in the surrogacy 
process.  Perhaps one day I will meet somebody who has.   

The complexity of this issue is in dealing with two scenarios - before birth and after birth - for which there is a 
surrogacy agreement and, following on from that, a parentage order.  They will create issues and concerns 
because we are bringing in decisions about what is in the best interests of the child.  We are bringing in the birth 
mother and the arranged parents and we are allocating in all of that the role of the court.  What is and is not in 
the best interests of the child will create some controversy and emotional distress.   

I will support this bill, which seeks to replicate other surrogacy regimes in Australia.  This bill is not unique and, 
as the member for Ballajura said, just because other regimes have similar legislation does not mean that we have 
to have it.  The Minister for Health raised the point that access to surrogacy is available in Australia, and the 
Australian Capital Territory is the jurisdiction that has received the most mentions this evening.  This bill does 
create an acceptable surrogacy regime, and perhaps the consideration in detail stage will prove to be the most 
interesting aspect of the passage of this legislation.  I am assuming that the bill will make it that far.  I guess it 
will after what I have heard in this debate.  In perusing this bill and listening to what other members have said, 
the consideration in detail stage will raise further issues and concerns.   

The bill seeks to do a number of things.  First, it sets out what it is that cannot be done; that is, it creates those 
offences that the Leader of the Opposition briefly outlined in relation to division 2 of part 2 of the bill.  It sets out 
those situations that quite rightly should be made illegal and therefore codifies what is to many people a moral 
position.  Interestingly, it deals with two levels, almost like a gradated regime, in which there are the surrogacy 
agreements, which are not enforceable pre-birth, between the birth parents and the arranged parents, and, 
following on from that, the parentage orders.  Within that regime - and this is where the consideration in detail 
stage will raise an interesting discussion - it is the arranged parents who make the application to the court for a 
parentage order.  I assume from clause 16 that it must be made between 28 days and 12 months after the child is 
born.  There is no provision in the bill for the birth parent to make that application.  I raise that issue now 
because I dare say that it is a matter I will put to the minister in the consideration in detail stage.  Clause 17 sets 
out the various considerations that the court will look at in making that parentage order.  In fact, there is a 
requirement for independent legal advice, counselling and the consent of parents.  Maybe that is the reason that 
clause 16(1) does not provide for the birth parent to also apply to the court for a parentage order.  At the end of 
the day, the consent of all parties is required.  Who really brings that application may be a moot point, but I am 
interested in the scenarios in which relationships between the birth parent and the arranged parents may break 
down.   

Within that parentage order comes the approved plan, which brings in a series of other issues which deal with 
any matter relating to the child but which are always overridden by the fundamental requirement that it is only in 
the best interests of the child that the court will make such orders.  I will be interested in what the minister says 
about how the parentage order and the approved plan interact with family law and Family Court legislation.  It is 
not entirely clear.  I appreciate the fact that clauses 25, 26 and 27 attempt to set that out and give a certain 
element of hierarchy to how this approved plan sits with the family law.  The bill allows for an approved plan 
agreement to, in effect, have the power of an order made by the court.  I am not a family law expert, but these are 
some issues that I found while reviewing the bill.  This is the intellectual discussion about a regime that we are 
attempting to set up that will affect only a very small percentage of the population.  However, in the light of the 
controversy, we are dealing with the birth of children in a way that will create a lot of distress and a lot of very 
hard decisions for parents.  We need to consider these issues because things always come unstuck when the 
initial surrogacy agreement falls apart.  When that happens, we will come back to the act, as I assume it will then 
be, and look at how we navigate this with the birth parent, the arranged parents and a child and address the best 
interests of that child when the relationship breaks down.  In the light of the emotional aspects of the bill, I dare 
say that these relationships will break down in a particularly heated way.  I will leave my comments there.  I 
think this is something that will be uncovered during the consideration in detail stage.  I look forward to many 
members discussing it with the minister and his advisers during that part of the passage of this legislation. 

MS K. HODSON-THOMAS (Carine) [9.40 pm]:  I am very sorry that I was not able to hear some of the other 
speeches that were made this evening.  With legislation of this type, it is always of great interest to hear what 
other members have to say so that their comments are not repeated, even though members might want to cover 
those issues that are imperative and important to them for those members of their communities who read their 
speeches. 

The issue of surrogacy is very complex.  Many ethical and moral issues are raised.  I am one of the remaining 
members of the select committee that looked at the Human Reproductive Technology Act in 1999, along with 
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the former member for Greenough, Hon Kevin Minson; the former member for Kalgoorlie, Megan Anwyl; the 
Minister for Tourism, the member for Kenwick; and the former member for Joondalup, Chris Baker.  It was a 
very interesting committee and we dealt at length with the issue of surrogacy.  We travelled and took a great 
interest in this area.  We all had major concerns; certainly the women on the committee had concerns with the 
exploitation of women.  I understand that the minister’s intention with this legislation is to pick up most of the 
recommendations of the select committee.  I will refer to those recommendations during the debate.  I do not 
know whether anybody has done that this evening. 

Mr J.A. McGinty:  No, they haven’t so far. 

Ms K. HODSON-THOMAS:  I would like to touch on those recommendations that we made as a group in 
1999.  I heard the member for Darling Range briefly talk about the working party, because he was the Minister 
for Health at the time of that select committee.  We reported to the Parliament and the report went to him.  He 
said in his remarks that a working party was set up with a view to looking at surrogacy and providing a 
framework and legislation for it.  I must place on record that I have many concerns about the legislation, and I 
will raise many of those issues during the consideration in detail stage, and other members have indicated they 
will do so also.   

In the first instance, I will touch on the recommendations that our group made.  Recommendation 18a states that 
the best interests of the child be paramount in any surrogacy legislation and resulting surrogacy arrangement, and 
the minister has acknowledged that in the legislation.  Recommendation 18b states -  

That, from the enactment of legislative changes, children born as a result of surrogacy arrangements 
may elect to have access to identifying information about their surrogate mother and biological 
parentage, if donor material was used to conceive them, upon attaining the age of 16 years. 

I do not know that the minister has addressed that issue in the legislation; I think it is 18 years of age in the bill.  
The recommendation also goes on to say -  

That all birth records include donor information. 

That a register of children born after surrogacy arrangements be kept in a central location. 

Recommendation 18c, which was a very important recommendation, states -  

That counselling be mandatory for all parties involved in a surrogacy arrangement - the commissioning 
couple, the surrogate, her partner and her/their children. 

I will take up the issue of counselling.  I know that the legislation insists that counselling be undertaken, but it is 
not prescriptive in any way.  During the consideration in detail stage, I would like the minister to provide more 
detail about the counselling that will take place for the commissioning couple or the arranged parents, the birth 
parent or parents and the siblings.  I am sure that other members will have issues -  

Mr J.A. McGinty:  I don’t think you will find that we are at odds on that.  It is quite critical and proper that 
counselling be provided. 

Ms K. HODSON-THOMAS:  I just want some clarification on that.  Recommendation 18d states -  

That if surrogacy be allowed, it be for medical reasons and after all other avenues, with the exception of 
adoption, have been exhausted. 

That surrogacy be an avenue of last resort and not seen as an alternative to in vitro fertilisation. 

That the Reproductive Technology Council consider any applications for surrogacy on a case-by-case 
basis. 

Recommendation 18e states -  

That surrogacy legislation establish a mechanism for setting, reviewing and updating the selection 
criteria for surrogate mothers from time to time. 

I do not believe the legislation prescribes that either. 

Mr J.A. McGinty:  The legislation certainly does say that to have access to IVF, essentially people need to be 
medically infertile.  I think it covers it from that point of view.  Of course, surrogacy can be by means other than 
IVF. 

Ms K. HODSON-THOMAS:  Yes, as I understand it.  The minister has ensured that all surrogacy arrangements 
will be non-commercial and that altruism will be the only basis for surrogacy arrangements; that all reasonable 



Extract from Hansard 
[ASSEMBLY - Tuesday, 8 May 2007] 

 p1762b-1799a 
Dr Kim Hames; Mr Terry Waldron; Dr Graham Jacobs; Mr Tom Stephens; Mr Rob Johnson; Ms Dianne Guise; 

Dr Janet Woollard; Mr Terry Redman; Mr John Day; Mr Grant Woodhams; Mr John D'Orazio; Ms Jaye 
Radisich; Mrs Judy Hughes; Mr Paul Andrews; Acting Speaker; Mr Max Trenorden; Mr Paul Omodei; Dr 

Elizabeth Constable; Mr Ben Wyatt; Ms Katie Hodson-Thomas; Dr Steve Thomas 

 [36] 

expenses will be paid for by the commissioning couple, and I would like to expand on the issue of reasonable 
expenses during the consideration in detail stage; and that in the event that surrogacy is formalised in Western 
Australia, the Western Australian Minister for Health will approach the federal government with a view to 
allowing IVF surrogacy treatments to be considered by Medicare as any other IVF treatment.  Recommendation 
18g states -  

That legislation be drafted to provide for surrogacy arrangements as outlined in Chapter Eighteen and to 
clarify the legal status of surrogate children and their commissioning parents as a matter of urgency. 

That the Adoption Act . . . be amended to enable adoptions to proceed where surrogate births have 
occurred . . .  

I just wanted to place those recommendations on the record.  They are fairly important.  It was a very interesting 
select committee and I am very glad to have been part of it.  We all worked very well together in a bipartisan 
way, because they were very difficult issues.  There is no greater gift than having a child.  I have probably said it 
in this place more often than not that one of the best things I have done in my life is to have my two sons.  If I 
look back on anything that I have done in my life, knowing that I have raised those two boys and that they are 
healthy and are great young citizens is a credit not only to me, but also to them.  I love them to death.  I feel great 
empathy for anyone who would love to be a parent but cannot.  At the same time, I have a real dilemma 
imagining on an intellectual and emotional basis how a woman could place herself in a situation in which she 
carries a child for another couple.  Yes, she may feel very inclined to do that in an altruistic way.  She might 
want to provide people with the opportunity to raise a child and be parents in a loving family environment.  I can 
come to grips with that, but I also understand what it is like to carry a child and to bond with that child.  I 
understand that the legislation before us will not be enforceable.  If the birth mother decides that she does not 
want to give up the child, she does not have to.  Is that correct, minister? 

Mr J.A. McGinty:  That is exactly what the legislation says, but we have had some discussion during the course 
of the debate and there seems to be a view among a significant number of members on both sides that when the 
child is the genetic material of the commissioning parents, the bill should be altered to make sure that someone 
who has no genetic connection with the child cannot keep the child. 

Ms K. HODSON-THOMAS:  It is good to know that.  When the commissioning couple has provided the 
genetic material - that is, the baby’s genetic material is not that of the surrogate mother - the commissioning 
couple will be able to enter into a parenting arrangement whereby - 

Mr J.A. McGinty:  The view that has been put is that the couple whose genetic material it is, and who will not 
give birth to the child, should have an almost contractual right to the child.  In other words, the woman who 
gives birth to the baby but who has no genetic connection to the child should not be able to keep the baby.  That 
has been the nature of the discussion, but that is not what is allowed for in the legislation. 

Ms K. HODSON-THOMAS:  That is what I understand it to be.  Currently, if the woman who is carrying the 
child decides to keep the child, it is not enforceable. 

Mr J.A. McGinty:  That’s right. 

Ms K. HODSON-THOMAS:  She can keep the child. 

Mr J.A. McGinty:  We might need to look at that.  That is my point. 

Ms K. HODSON-THOMAS:  I understand that these issues will be raised in the consideration in detail stage.  I 
do not want to labour this point because I think that the most of the points - 

Dr G.G. Jacobs:  No pun intended. 

Ms K. HODSON-THOMAS:  No pun intended.  Trust the brilliant doctor. 

I am glad to see that we are looking at making the best interests of the child paramount.  That must be absolutely 
critical in all of these arrangements.  However, I have some concerns about the nuts and bolts of those 
arrangements.  How do the couples and the surrogate mother come together?  The legislation before us contains 
offences whereby people cannot advertise or broker an arrangement.  How does it happen?  Will a clinician enter 
into an arrangement with a couple who have gone through in-vitro fertilisation and have discovered that it is 
impossible for the woman to bear a child so that a surrogate is required?  How do they get to the point at which 
they can bring the people together? 
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Mr J.A. McGinty:  The couples to whom I have spoken in the preparation of this legislation and who would 
benefit from it have suggested to me that it would invariably be a best friend or a sister.  I am sure there are other 
possibilities. 

Ms S.E. Walker:  It could be a mother or a daughter. 

Mr J.A. McGinty:  It could well be.  I have heard of that but I have not met anyone in that situation. 

Ms K. HODSON-THOMAS:  In most instances, it will be either a sibling, a parent, a cousin or a very close 
friend. 

Mr J.A. McGinty:  That has been my experience of it.  That is just what happens because people sit around and 
talk about it and then someone makes the offer, or it is discussed among very close friends. 

Ms K. HODSON-THOMAS:  We are ensuring that no brokering will be engaged in and that there will be no 
advertising.  Will a clinician not get involved in bringing parties together? 

Mr J.A. McGinty:  I will clarify one thing: there can be no advertising for commercial surrogacy. 

Ms K. HODSON-THOMAS:  But they could advertise for - 

Mr J.A. McGinty:  Altruistic surrogacy.  There is nothing to prevent someone from going on Today Tonight. 

Ms K. HODSON-THOMAS:  And saying that they want a surrogate mother? 

Mr J.A. McGinty:  Whether that would be acceptable to the authorities would be subject to counselling and 
psychological assessments and things of that nature, but we are not proposing to ban advertising for altruistic 
surrogacy; it is only a ban on commercial surrogacy. 

Ms K. HODSON-THOMAS:  A person could broker an arrangement without monetary value. 

Mr J.A. McGinty:  Yes. 

Ms K. HODSON-THOMAS:  A clinician could bring couples together. 

Mr J.A. McGinty:  In most circumstances, it would be a very close personal relationship that brought it about.  
That is my expectation. 

Dr E. Constable:  If a clinician brokered an arrangement, the clinician would make money from it by charging a 
fee for managing the pregnancy or whatever.  There is actually a monetary reward, in a sense, for the clinician. 

Mr J.A. McGinty:  I will need to look at the precise terms of the legislation.  Certainly the idea of commercial 
surrogacy is illegal. 

Dr E. Constable:  I understand that, but the member has raised an interesting possibility. 

Mr J.A. McGinty:  Yes. 

Ms K. HODSON-THOMAS:  I know that we are all very interested in the legislation.  I will not prolong the 
second reading debate because we will deal with most of this in the consideration in detail stage when we can 
deal with the nuts and bolts of it and use the various examples to work out whether this is good legislation.  I 
suspect that many members have concerns with it.  At this point I am very reluctant to support it.  However, I 
may have a different perspective of it at the end of the debate on the legislation.  Nevertheless, I will save that 
opportunity for the consideration in detail stage. 

DR S.C. THOMAS (Capel) [9.56 pm]:  I hope to make my comments brief in the interest of the lateness of the 
hour.  Similar to many other members who have spoken today, I will probably wait for the result of the 
consideration in detail stage before coming to a final decision.  That is a wise move by the member for 
Churchlands.  However, I will take the opportunity to make a few comments on the second reading speech.  I 
will address some of the matters that we will probably not get to in consideration in detail.  The first of those, 
which has been mentioned tonight, is the religious angle in this debate.  A few members have said that religious 
members might have some concerns about this debate.  I will make a couple of points.  The first is that 
monotheism, which is probably the predominant religious doctrine in the world, is general to the major three 
religions - Christianity, Judaism and Islam. 

Ms S.E. Walker interjected. 

Dr S.C. THOMAS:  No.  All those religions have in common a gentleman whose name was Abraham.  His 
name was eventually changed in all of those religions to Abraham.  He is the first recorded historical person to 
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make use of surrogacy.  The Egyptian scrolls might go back further.  Abraham is dated to probably about 2500 
BC, and so it is a fairly early indication of the effect of surrogacy.  It could be argued that for the purposes of 
biblical development, none of those religions might have occurred if it were not for surrogacy and its 
development.  Abraham is first mentioned in Genesis, which is a book that is common to all those religions.  I 
suggest it is significant to probably three or four billion of the world’s population of six billion people, if my 
calculations are accurate.  Abraham was not the only one to engage in surrogacy.  From memory, his grandson 
Jacob also engaged in the use of surrogacy to progress the family line.  I will not go into the entire detail of Esau, 
Isaac and Jacob.  The Minister for Health might remember the biblical quotes.  Surrogacy has an extremely long 
history and is mentioned throughout the Bible.  Members who would use faith as a reason to oppose this bill 
should perhaps start at Genesis, because it happens pretty quickly, and have another look.  From my 
understanding through biblical references Abraham was pretty well regarded in those three religions.  I cannot 
imagine that we would be bringing down eternal judgement based on the use of surrogacy.  There might be other 
areas I could refer to.  I am happy to debate that process in detail. 

Dr G.G. Jacobs interjected. 

Dr S.C. THOMAS:  The member for Roe is quite right.  The maidservants were handed over.  I note that the 
legislation does not have an Egyptian hand-maiden clause in it!  It might well be that that was the originating 
process that the legislation is now moving towards.  

Mr J.A. McGinty:  I recently did an interview on one of the FM radio stations, a very dangerous occupation I 
might say.  Just to bring you forward from the Old Testament, the presenters threw at me that Mary was the first 
surrogate in carrying Jesus for someone else.  That was a fairly novel proposition in that I had not looked at it in 
that way, but they were obviously wrong because you are going back well before that.  

Dr S.C. THOMAS:  It goes back at least 1 500 years prior to that, and probably 2 500 I suspect.  Let us not 
argue the exact dates.  

Mr G. Snook interjected.   

Dr S.C. THOMAS:  The only proof we have at this stage, unfortunately, is the biblical record.  It is not my 
intention to debate with the member for Moore tonight whether the biblical record is accurate or inaccurate.  
That might be a debate for another time.  If the minister wants to introduce a bill to determine whether the Bible 
is accurate, I would be happy to debate that at the appropriate time!   

Dr G.G. Jacobs:  Abraham indulged in an adulterous relationship.  

The ACTING SPEAKER (Mr P.B. Watson):  Can we get back to the legislation please.  

Dr S.C. THOMAS:  Did she force him to do so?  She offered her maidservant because, at that stage, she was 
barren.  

Dr G.G. Jacobs:  She subsequently went on to have children.  

Dr S.C. THOMAS:  She did indeed.  The history of Christianity, Judaism and Islam may well have been 
different if that had not been the case.  

Dr G.G. Jacobs:  She didn’t take notice of God and she could have had children.  She did have children in the 
end.  

Mr P.W. Andrews:  That’s the trouble with you Protestants - you don’t know the Bible!   

Dr S.C. THOMAS:  I hope the member for Southern River was not pointing at me when he said that.  

Mr P.W. Andrews:  No.  

Dr S.C. THOMAS:  Okay.  Can we move on?  I do not want to get bogged down in a theological or religious 
debate on this issue.   

My problem with legislation covering this kind of activity is not the surrogacy but the things that people have 
talked about that go with it, none of which is actually included in the bill.  I have some problems with the bill 
that I will talk about shortly.  My main problem with the bill relates more to access.  We have referred to in-vitro 
fertilisation and reproductive technology, and that is a concern.  I was not here for the debates on reproductive 
technology, abortion or any more of those interesting topics.  My issues with surrogacy and what might occur 
under the various parameters suggested by members in this place relate to when life starts and the involvement 
of reproductive technology in that process.  Surrogacy on its first basis was a fairly simple process.  If a woman 
was unable to have children, she generally found a volunteer to help.  It has been happening since time 
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immemorial.  I have given some biblical examples, but it has been happening probably ever since that time in a 
number of religions and frequently in the faiths in monotheism.  When there was infertility on one side of the 
partnership, that position would be filled by someone else.  Whether it has involved passing over a hand-maiden 
or a brother to do the job, it has been going on for thousands of years, and I suspect it still goes on now.  People 
are unofficially allowing this to happen; that is, passing out children for adoption and handing them over.  I have 
heard anecdotally of that occurring in a number of places.  I do not necessarily have a problem with that being 
formalised.  However, I think there are problems with the drafting of the legislation.   

I agree that there is a problem with clause 13.  I argue that the provision concerning a lack of a biological link 
between the woman who is carrying the baby - the woman whom we have called the vessel on a number of 
occasions, but I am not sure that that is particularly complimentary - needs to be toughened up, because there is a 
grave risk of this becoming bogged down in an absolute morass.  Unless the legislation is very strict about how 
that functions, it will fall in a huge hole.  

Mr J.A. McGinty:  What do you then do to a couple who have neither egg nor sperm that they can contribute to 
the creation of a child?  It will not be common, but it will occur.  

Dr S.C. THOMAS:  It is a slightly separate issue, because again that goes back to the use of reproductive 
technology.  Is the minister assuming reproductive technology is of no use - the couple are aspermatic and 
completely without eggs? 

Mr J.A. McGinty:  Yes. 

Dr S.C. THOMAS:  In effect it would amount to an adoption anyway.  They would be in effect adopting a child 
that has no link.  I ask: why do people have children?  Is it to fulfil their lives or to continue their genetic line as 
it were?  We were talking about religion before.  In many religions, eternal life is based on a person’s ability to 
reproduce, to have children.  There is a strong religious link in that process.  If it is just about the ability to raise 
a child, at a personal level, I have a less strong link with that.  If I were in charge of the legislation, I would 
probably suggest leaving out the provision covering a completely non-biological link.  It is unfortunate that a 
small number of people, as the minister said, would miss out in that process.  However, I guess the question 
comes back to - it has been said a number of times: do people have the right to have a child?  Is having a child a 
right?  I am not a big believer in a charter of rights.  I think it would amount to a continual undermining, 
probably by the legal profession, of what Parliament can do.  The question remains: do people have the right to 
have a child?  It is easy for me, who has had four children, to say that I do not think so, because I have not been 
stuck with that situation.  It is a core belief of mine that we do not necessarily have that right.  

Mr J.A. McGinty:  I think that is right, but I think we should do everything we can to assist those people who 
wish to have a child.  

Dr S.C. THOMAS:  We should do everything up to a point.  That point has probably been reached when both 
male and female partners in that process are completely infertile.  That then suggests a breeding program.  The 
member for Roe referred to the lack of adoptable children in Western Australia today.  He is right; there are 
none.  Most of the children adopted now will probably be of international origin.  Sadly, we might find that it is 
pretty easy to adopt a girl from China, but we would struggle to find a boy to adopt.  International politics in 
relation to adoption is very cruel and very dangerous.  If the problem is not due to a small or medium infertility, 
but a complete infertility on both sides, I do not think those people have the right to have a child.  If one becomes 
available, that is great, but there must be a cut-off point.  People reach that cut-off point when they are both 
completely infertile and want to rely on, in effect, the donor sperm and the donor egg, and there is no biological 
link.  The ones I genuinely support - I think we need legislation to allow it to happen, but I am not sure this is the 
best legislation to do it - are surrogacies in which, for instance, there are viable eggs and viable sperm but, for 
reasons of endometriosis, tumours or cancers, the people cannot carry the child.  

Mr J.A. McGinty:  That is the equivalent of infertility.  

Dr S.C. THOMAS:  One of the issues raised by a number of members is that the scope of this legislation is very 
broad.  That concerns many members.  Unfortunately, the minister has tried to include every situation.  I do not 
know whether it is even restricted to couples.  It seems almost that every person who wants to have a child is 
caught up and is covered by this legislation.  The advance of technology will be concerning, because if we start 
to allow, for example, with other pieces of reproductive technology, single-cell development, it will be not quite 
cloning but damn near to it.  If we allow infertile couples and individuals access to that technology, we will 
almost have cloning, and that will be very dangerous.  The problem with this legislation is that it is so broad that 
it does not exclude any of that activity.  In the same way that clause 13 needs to be toughened up, much of the 
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rest of the legislation does also.  We should at least assist many of those couples for whom surrogacy is probably 
just the next step beyond a certain infertility, but not to the point where completely infertile couples are able to 
access anything they can.  In effect, the bill will generate the right to have a child.  In other words, the legislation 
as it currently stands will give people the de facto right to have a child.  That is of real concern.   

Another issue that causes me concern - I have spoken about this issue in this house previously - is the laws that 
relate to the Family Court.  It is very difficult in the Family Court for parents to achieve an outcome that is 
genuinely in the best interests of the child in all circumstances.  In fact, in a lot of cases it is almost impossible to 
do so.  Therefore, although the legislation states that in any dispute, the rights of the child shall be paramount, 
that does not necessarily work.  That is not necessarily a problem just in this piece of legislation.  Whenever we 
try to match the outcomes for a family with a court process that will make the decision about some of those 
outcomes, the rights of the child will not always be paramount.  In some cases, if the rights of the child were 
paramount, the judge would refuse to let the parents divorce; that is, the best outcome for the child might be that 
the parents were banned from getting a divorce.  If the rights of the child were genuinely paramount, the court 
would do that.  However, the court cannot do that, because it is not practical.  In other cases, divorce might be 
the best outcome for the child.  The rights of the parents are difficult to balance against the rights of the child.  
The court needs to find the right balance.  What generally happens in cases in which the parents are of roughly 
equal merit in their application for custody - I know it is no longer called custody, but it is custody in effect - is 
that the court makes a decision that it can live with.  The court makes sure that the child is looked after by one of 
the parents.  It then becomes the case not that the rights of the child are paramount, but that the ease of the 
arrangements for the parents is paramount.  That is because the judges have to be able to sleep at night.  A 
Family Court judge once said to me that he did not care what happened, so long as he could sleep at night.  That 
was a very good instruction. 

The same thing will occur with this legislation.  The problem is that a heap of people will need to be included in 
this process.  Once we start to expand beyond the simple surrogacy arrangements - for which I still believe we 
need to develop a process - we will find that in the more complex cases, everyone will want to have a say.  The 
role of the grandparents in child rearing continually comes up in the Family Court.  The Leader of the 
Opposition talked about eight people who might be involved in court proceedings for a child.  If we include 
grandparents, we will need to multiply that by two for each of those people, so it may be up to 16 people.   

[Member’s time extended.] 

Dr S.C. THOMAS:  I have some concern about the role of the Family Court.  It will probably be more 
appropriate to deal with that in consideration in detail.  I recognise that the Family Court is probably the only 
mechanism available to make this bill function properly. 

Mr J.A. McGinty:  We could give it to the Supreme Court, but the Family Court is the court that deals with 
these sorts of matters generally.   

Dr S.C. THOMAS:  Yes.  We will need to send it somewhere.  The Family Court is a pretty unsatisfactory 
system.  It does not work particularly well in a lot of cases.  Admittedly, it generally has to deal with all the 
worst cases.  However, it will strike problems in dealing with the consequences of this legislation.   

I have real concerns about this legislation.  It is not that I have a moral objection to surrogacy generally.  I think 
the long history of surrogacy precludes that.  However, I have significant concerns about the involvement of 
reproductive technology in that process.  I have some experience with that process.  The veterinary industry has 
generally taught the medical industry most of what it knows about reproductive technology, and that information 
is still being learned.  I am happy to have that debate.  However, this is not necessarily the piece of legislation on 
which to do that.  This bill deals more specifically with surrogacy arrangements.  I believe those complicated 
arrangements will cause problems.  Although I think we are all prepared to allow this bill to go to the 
consideration in detail stage, many people will look carefully at the outcome of that debate to decide whether this 
bill is worthy of support.   

Debate adjourned, on motion by Mr J.A. McGinty (Minister for Health). 

House adjourned at 10.14 pm 
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